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SUMMARY 

This report presents a Plan of Protection to mitigate 
the effects of the Federal Central Valley Project (CVP) and the 
State Water Project (SWP) on the Suisun Marsh. The State Water 
Resources Control Board (SWRCB), in Water Right Decision 1485 
of August 18, 1978, set specific water quality standards for the 
Marsh. The u. s. Bureau of Reclamation (USBR) and the California 
Department of Water Resources (DWR) were directed to meet the 
water quality standards by October 1, 1984. Participation of both 
USBR and DWR is required before the full implementation of the 
Plan of Protection can be achieved. 

The Plan of Protection is a proposal to maintain water 
quality criteria in the Marsh. Major categories dealt with in the 
Plan are: Delta outflow, physical facilities, a monitoring pro
gram, a management program, and an environmental impact report. 

Delta Outflow 

Outflow from the Sacramento and San Joaquin rivers, 
supplemented by project releases, would provide the required 
quality of water in the Sacramento River at Collinsville for 
circulation through the Marsh. This plan presumes that the CVP 
and SWP will jointly share in these project releases. 

Physi�al Fa�il!ties 

A series of control structures and new or enlarged 
channels (Figure A), as needed, would distribute quality water 
available at Collinsville throughout the Marsh. These facilities 
would move water from east to west and also from north to south. 
The control structure located near the eastern end of Montezuma 
Slough would be the foremost facility. Between October and June, 
in years when meeting the marsh water quality criteria requires 
water of a better quality than is normally circulating in the 
sloughs, this structure would tidally pump water from the 
Sacramento River near Collinsville through Montezuma Slough for 
further distribution throughout the Marsh by the new and enlarged 
channels. 

The control structures would be channel closures of one 
or more of the following types: 

0 

0 

0 

0 

Culverts having flap gates and/or slide gates. 
Radial gates. 
Radial gates with boat lock and flashboard opening. 
Boat-lock-type vertical gate "doors". 
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The channels would be dredged or "draglined" and would 
carry water to specific areas to improve quality in interior marsh 
channels and replace diversions from Suisun, Grizzly, and Honker 
bays. Fish screens would be installed as part of the diversion 
facilities for Roaring River Slough and the Grizzly Island 
Distribution System. Screens may also be required for Goodyear 
Slough facilities. Figure B shows the areas to be served. 

The total cost of the facilities, including planning, 
right of way, design, construction, and mitigation costs, was 
estimated at about $118 million in 1982 dollars, plus operation, 
maintenance, and replacement costs. 

The facilities are being constructed in two phases: 
Initial Facilities and Overall Facilities. The Initial 
Facilities, which consist of Roaring River Slough, Morrow Island 
Distribution System, and the Goodyear Slough Outfall, became 
operational in 1981. 

The Overall Facilities include the Initial Facilities 
plus two control structures, a distribution system, and three con
veyance ditches. The Overall Facilities can not be completed by 
the October 1, 1984, deadline provided in Decision 1485. The 
estimated earliest possible completion date is October 1988. How
ever, as an alternative it is proposed to construct the facilities 
in stages, completing construction by about 1998. This will allow 
DWR to test the performance of units against model predictions to 
verify the need for and proper design of subsequent units. 

DWR believes its participation in implementing the Plan 
of Protection should be limited to that necessary to mitigate SWP 
impacts on the Marsh, estimated to be 50 percent of the total cost 
of the Plan. It is expected that construction of the USBR portion 
of the facilities will occur when USBR funds and authorization are 
obtained. The Montezuma Slough Control Structure will be the 
first unit of the Overall Facilities to be constructed, as 
originally planned. 

Monitoring Program 

The monitoring program will provide water and soil 
salinity data from selected locations throughout the Marsh. It 
will relate to the electrical conductivity of the applied water, 
soil electrical conductivity data, plant production, and changes 
in the marsh habitat. It is expected that the basic program will

be modified after several years of data collection, as project 
objectives shown by the modeling program are achieved. 

Management Program 

While the Plan of Protection will assure that adequate 
quality water will be available, the overall health of the Marsh 
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can be assured only with the cooperation of marsh landowners. To 
obtain that cooperation, the Suisun Resource Conservation District 
(SRCD), the Department of Fish and Game (DFG), and the u. s. Soil 
Conservation Service (SCS) have prepared regulations and a manage
ment program for the Marsh as a whole and management plans for 
each individual private land ownership. 

Environmental Documentation 

The environmental documentation covers the impacts- of 
all phases of the Plan of Protection. The supplemental outflow 
for salinity protection was analyzed in the final environmental 
impact report prepared by the State Water Resources Control Board 
for Decision 1485, dated August 1978. The impacts of the Initial 
Facilities were covered in an initial study and a negative 
declaration prepared by DWR in October 1978. 

The environmental impacts of the remaining portions of 
the Plan of Protection are analyzed in a program environmental 
impact report (EIR) that appears as Chapter 9 in this plan. DWR 
prepared a program EIR because the Plan of Protection and the 
physical facilities will not all be carried out at the same time. 
The Plan calls for a number of separate actions to be carried out 
by different agencies to protect existing environmental conditions 
in the Marsh. The EIR provides detailed analysis of the effects 
of the access road to the Montezuma Slough Control Structure and 
of the control structure itself, because those facilities would be 
constructed in the near future. The details of their construction 
are well worked out and their impacts are susceptible to full 
analysis. 

The Plan calls for a pause for monitoring and evaluation 
before other facilities are constructed. The monitoring and 
evaluation will be used to validate the analysis presented in the 
EIR and the accuracy of the projections from the computer model. 
The information will be used to determine whether alterations 
should be made in any of the physical facilities and possibly to 
determine whether particular followup facilities will be needed at 
all. Because the details of these later facilities are subject to 
change, their impacts have been analyzed in more general terms. 

Several other aspects of the Plan of Protection are not 
yet in final form. Negotiations are still proceeding between the 
!MR and the USBR concerning USBR's role in the Plan of Protection. 
Individual land management plans are being developed by the SRCD 
and scs. After the plans have been developed, they will be 
submitted to DFG for approval and to the San Francisco Bay 
Conservation and Development Commission (BCDC) for endorsement. 
There may be petitions by DiiR to SWRCB concerning water quality 
requirements. 
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This program EIR discusses the possible environmental 
effects of these various activities as they can be forseen at this 
time. Where there is a range of reasonable alternatives available 
at these different decision points, the EIR identifies those 
alternatives and their likely environmental consequences to the 
degree that they can be reasonably foreseen at this time. 

DWR will review the later activities in the light of the 
program EIR to determine whether an additional environmental 
document will need to be prepared. If the later activity would 
have environmental effects that were not examined in the program 
EIR, a new initial study would be prepared leading either to an 
EIR or to a negative declaration focusing on the particular effect 
that had not been analyzed in the program EIR. If DWR determines 
that there would be no new significant environmental effect or 
that there would be no new feasible alternatives or mitigation 
measures available that would substantially lessen any of the 
remaining significant effects of the project, tMR could approve 
the particular component of the plan as being within the scope of 
the program EIR. In such a circumstance, no new environmental 
documentation would be required. 

With each commitment to a part of the Plan of Protection 
or its physical facilities, DWR will review the EIR and any 
supplement and consider adopting mitigation measures or 
alternatives it determines to be feasible to substantially lessen 
the significant effects of the overall program or the particular 
component. 
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Lower Joice Island 

Water quality in the lower reaches of Montezuma and 
Suisun sloughs will be such that lower Joice Island will require 
a 36-inch corrugated steel pipe with gate and flashboard riser to 
enable the island to flood faster when the water quality is good. 
The Department of Fish and Game (DFG), U. s. Fish and Wildlife 
Service (FWS), and SRCD have agreed that this installation will 
ensure adequate water quality for the lower Joice Island area. 

Cygnus Area 

In the Cygnus area, predicted salinities in the area of 
supply are within existing Decision 1485 standards except for the 
supply for the lower pond on Club 415 (Arnold Ranch Club), which 
is marginal. DFG, FWS, and SRCD have agreed that installing a 
36-inch corrugated steel pipe drain with gate and flashboard riser
for this pond will ensure adequate water quality in this area.

Annie Mason Island 

Annie Mason Island would be supplied by a diesel pump 
that would pump from Grizzly Bay at low tide. The pump would 
operate when w ater quality on the island required improvement from 
October through April. Levees about Annie Mason Island are not 
now in good repair. The pumping equipment will be built and 
installed when the landowner has improved the island's levee 
system to provide adequate protection of the island. 

Overall Facilities 

Details of the Suisun Marsh Overall Facilities are 
given in Table 9. 

Water Supply 

Under low flow conditions, an estimated 20 percent of 
the water pumped through Montezuma Slough Control Structure must 
be replaced if needed to maintain water quality and salinity 
standards in the vicinity of Chipps Island. A series of operation 
studies was made to assess the quantity of replacement water 
needed. All studies were run for a 57-year period -- 1922 through 
1978 -- and year 2000 level of development. Assumptions of 
facilities, operations, and depletions above the Delta were 
constant for all studies. Delta Overland Facilities were assumed 
in and operating to eliminate consideration of the western Delta 
in-channel water qual ity control. The four major studies-are 
described below: 

Study 1: The interim Marsh standards and not the post-1984 
in Decision 1485 were presumed to be in effect. A -

103 
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Currently, the CDF&G is acquiring and developing the 

Hill Slough Wildlife Management Area in accordance with 

these provisions. This newly established area presently 

contains 1,112 acres south of Highway 12 at Grizzly 

Island Road and present plans envision enlargement of the 

area by additional acquisitions as they become available 

in the same general section of the Suisun Marsh. 

In addition, studies are currently underway to identify 

non-wetland areas in the Marsh which could be converted to 

wetland status as mitigation for the loss of brackish 

marsh habitat on Ryer, Roe, Freeman and Snag Islands which 

is being caused by decreased Delta outflows. 

These programs implement the provisions of Sections 

29003(e), 29009 and 29011 of the PRC and the Recreation 

and Access Policies of the Suisun Marsh Protection Plan. 

They are also consistent with the Solano County portion of 

the San Francisco Bay Public Access Plan developed by the 

BCDC. 

III. INDIVIDUAL OWNERSHIP MANAGEMENT PROGRAMS

Section 29412.5 of the PRC requires the SRCD 1 s component of the 

Local Protection Program to: "include a water management 

program for each managed wetland in private ownership within 

the primary management area and shall specify all necessary 

development related to such management. u These programs must 

be reviewed by the CDF&G and certified by the BCDC. The 
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objectives and scop e  of these programs reflect the policies 

and provisions of the Suisun Marsh Protection Plan and are 

presented in detail in Exhibit uB". 

Under a contract with the SRCD, the U.S. Soil Conservation 

Service (SCS} has prepared a water management program for each 

of the 138 individual private ownerships greater than 5 acres 

in size within the PMA which are managed primarily for wildlife 

purposes. These site specific detailed programs are the 

foundation of the management program. Due to funding limita

tions, plans have not been developed for the 16 ownerships 

which are managed for both wildlife and agricultural purposes 

or the 6 ownerships which are primarily agricultural. (Also 

see page 29) 

In addition, the CDF&G has prepared a Marsh Management Manual 

as a step by step "how to 11 guide to assist the private land

owners in implementing their individual management programs. 

IV. DIKING, FLOODING, DRAINING, FILLING AND DREDGING STANDARDS

Section 2940l(d) of the PRC requires the SRCD to develop 

"enforceable standards for diking, flooding, draining, filling 

and dredging of sloughs, managed wetlands and marshes" within 

the PMA. This task has been completed after consultation with 

the BCDC, the CDF&G, Solano County and the Solano County 

Mosquito Abatement District (SCMAD). These standards reflect 

the policies and provisions of the Land Use and Marsh Manage

ment Section of the Suisun Marsh Protection Plan, and are 

presented in detail in .Exhibit 11 C 11 } 



V. REGULATIONS

Section 9962 (a) of the PRC states; "The District shall issue 

regulations requiring compliance with any water management plan 

or program for privately owned lands within the primary manage

ment area ... " To carry out the mandate of this section, the 

SRCD intends to adopt the following regulations after the BCDC 

has certified the SRCD's component of the Local Protection 

Program. Implementation of the actions called for by these 

regulations shall become mandatory in accordance with the 

provisions of Section II B (pages 28-31) of the Implementation 

Section of this Program. 

1) Each private managed wetland ownership within the

Primary Management Area shall be rr0naged in confor

mity with the provisions and recommendations of the 

individual management program for that ownership, as 

approved by the Suisun Resource Conservation District 

and certified by the California Department of Fish 

and Game and the San Francisco.Bay Conservation and 

Development Commission. It is the responsibility 0£

the landowner of record to comply with the provisions 

and recommendations of the certified management 

program. If there is a change in land ownership, th.so

new landowner assumes this responsibility. Proposals 

for modifications of certified programs shall be 

submitted by the landowners to the SRCD. The SRCD 

will treat such proposals as amendments to its 
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EXHIBIT "A" PROPOSED 

EXTERIOR LEVEE PROGRAM 

The exterior levees in the Suisun Marsh present special main

tenance problems. First, they are primarily levees that 

protect managed wetlands which provide unique brackish water 

habitat that is of importance to the public and the Pacific 

Waterfowl Flyway, and a levee failure on one ownership is 

likely to affect contiguous inland ownerships as well. Second, 

they are exposed to wind generated wave action and tidal 

erosion. Third, many levees are subjected to the significant 

wave action generated by boat traffic. Fourth, many of these 

areas are presently partially protected by tule berms. As 

increased exports of water from the Delta reduce Delta out

flows, salinities in these areas will increase to a level 

where the tules are killed and the berms destroyed. Fifth, 

the cost of maintaining these levees will 

level where it_ is no longer within 

capabilities of the landowners. 

shortly reach a 

the financial 

The District's proposed solution to this problem is a multi

faceted one which is based upon the various sources of the 

problem. First, because of the extensive area of direct 

or indirect benefits, 

appropriate to provide 

a marsh-wide entity would be most 

improvement 

within 

district or 

levee maintenance. 

districts which 

Specifically, an 

could be formed 



the Resource District would be suitable entities. That com

ponent of the levee maintenance costs attributable to normal 

wave or tidal action could thus be spread across the direct or 

indirect beneficiaries. Secondly, that component of the levee 

maintenance cost attributable to the Stockton/Sacramento 

Channel ship traffic should be funded by the Corps of Engineers 

as an O and M cost of their projects as mitigation for project 

effects . Thirdly, the state and federal water agencies should 

fund the cost of a study to: develop a salt tolerant vegeta

tive berm (probably of cordgrass) to replace the prospective 

loss of tules berms. They also should fund the cost of estab

lishing and maintaining this benn as an O and M cost of their 

Marsh water supply project. 
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Exhibit "C" 

SUISUN RESOURCE CONSERVATION DISTRICT STANDARDS 
COVERING DIKING, FLOODING, 

DRAINING, FILLING AND DREDGING 
OF TIDAL WATERS, MANAGED WETLANDS AND TIDAL 

MARSH WITHIN THE PRIMARY MANAGEMENT AREA OF THE SUISUN I'4..ARSH 
AS PROVIDED FOR BY SECTION 2900 et seq, OF THE PUBLIC 
RESOURCES CODE 

Section I - Title: 

These standards shall be known as the Suisun Resource Conser

vation District (SRCD) Standards for diking, flooding, drain

ing, filling and dredging of tidal waters, managed wetlands and 

tidal marshes within the Primary Management Area (PMA) of the 

Suisun Marsh (Marsh). These standards are established in 

accordance with the provisions of Sectlon 29401 (d} of the 

Public Resources Code (PRC). 

Section II - Definition: 

1) Tidal waters are defined as open water areas within

the PMA which are subject to daily tidal action.

2) Managed wetlands are defined as leveed areas within

the PMA in which water inflow and outflow is artifi-

cially controlled, or in which waterfowl food plants

are cultivated, or both, to enhance habitat conditions

for waterfowl and other water-associated birds and

wildlife.

3) Tidal marshes are defined as vegetated areas within

the PMA which are subject to daily tidal action.
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Section III - Purpose: 

The purposes of these Standards covering diking, flooding, 

draining, filling and, dredging are to preserve, protect and 

enhance the plant and wildlife communities within the PMA. By 

doing so, they will serve to protect the public int erest 

through the development of wiidlife habitat and prevention of 

mosquitoes. The improvement of the present water management 

practices called for by Sections 29003(b) and 2940l(d) of the 

Suisun Marsh Preservation Act and the policies of the Land Use 

and Marsh Management Section of the Suisun Marsh Protection 

Plan will require the improvement of the water management 

facilities and procedures within the PMA .. The standards and 

requirements of this element of the SRCD's component of ,the 

Local Protection Program specify how such improvements shall 

take place. They also meet the objective of minimizing activi 

ties in tidal marshes and waters. 

Section IV - Scope; 

These standards shall apply to all private activities under

taken on privately owned land within the PMA and are intended 

to supplement the provisions of any Solano County Grading and 

Erosion Control Ordinance within the PMA. 

Section V - General Principles and Standards: 

Diking, flooding, draining, filling and dredging activities 

shall be conducted so as to minimize any adverse effects on 

desirable plant and wildlife communities and to minimize the 
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potential for erosion and sedimentation. The following basic 

principles and standards shall serve as the minimum guidelin es 

for the protection of plant and wildlife corrununities and the 

control of erosion and sedimentation: 

1) Stripping or burning of vegetation, or other soil

disturbance shall be done in a manner which will

minimize adverse impacts on desirable plant and

wildlife corrununities and control erosion and sedi

mentation.

2) Existing native vegetation shall be retained, pro

tected, and supplemented wherever practical. Develop

ment shall be accomplished so that existing trees will

be preserved whenever practical.

3) Exposure of soil to erosion by removal of vegetation

shall be limited to the smallest area practical and

for the shortest time practical. Soil exposure shall

not exceed an area in which work can be completed

during a single season to insure that soil stability

is estalished well in advance of the rainy season. In

general, relatively large scale soil disturbance such

as discing, vegetation 

chemical means, or pond 

clearing by mechanical 

bottom re-shaping shall 

or

be

limited to not more than 30% of the area of an 

individual private ownership between April 1st and 

June 30th of a given year. Smaller projects such as 

structure removal or installation, 
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levee repair, or emergency projects may be done at any 

time. 

4) Permanent control structures should be installed and

final vegetation established as soon as practical.

5} Facilities shall be constructed in a manner which will

minimize erosion and sediment deposition in adjacent

waterways and wetlands.

6) Slopes, both cut and fill, shall not be steeper than

2:1 unless a thorough geological and engineering

analysis indicates that steeper slopes are safe and

appropriate erosion control measures are specified.

7) Cuts and fills shall not encroach upon existing

watercourses, or constructed channels in a manner so

as to adversely affect adjacent properties or the

carrying capability of the watercourse.

8) Disposal of cleared vegetation and excavated materials

shall be done in a manner which reduces the risk of

erosion and sedimentation and shall conform to the

provisions of these standards.

9) Diking, filling and dredging activities shall be

conducted so as to minimize interference with critical

wildlife activities such as nesting and breeding.

Section VI - Specific Principles and Standards: 

A. TIDAL WATERS

1) Diking - before 1900 major areas of the PMA were leveed

to isolate them from tidal action and to permit

C-4



the managed application of tidal waters for agricul

tural purposes. Under the policies of the Suisun Marsh 

Protection Plan, residual areas of tidal waters will 

remain in their current state. To assure that this 

happens, no new levee shall be constructed which 

isolates a water area, or portion thereof, that is 

currently subject to daily tidal action except in 

accordance with the provisions of a certifj_ed indiv

idual ownwership management plan, or with the per

mission of the appropriate permitting authorities. 

2) Flooding and Draining - except as otherwise provided

in this section, there shall be no action which

interfers with unimpeded natural tidal action in any

water area, or portion thereof, - currently subject to

it.

3) Filling no filling of a water area, or portion

thereof, which is currently subject to unimpeded

natural tidal action shall be undertaken except in

accordance with the provisions of a certified indi v

i dual ownership management plan, or with the per

mission of the appropriate permitting authorities.

4) Dredging - no dredging of a water area, or portion

thereof, which is currently subject to unimpeded 

natural tidal action shall be undertaken except as a 

source of material for levee maintenance or to keep 

open access channels to water inlet and outlet struc

tures. Any dredging shall be performed in accordance 
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with the provisions of a certified individual owner

ship- management plan, or with the permission of the 

appropriate permitting authorities. When dredging is 

undertaken it shall be done as provided in Section VI 

B 4, and all practical measures shall be used to 

minimize the loss of intertidal tule benns. 

B. MANAGED WETLANDS

1) Diking -

a) new levee construction shall be limited to that

specified in certified individual ownership management 

plans and shall conform to the specifications con 

tained in Attachment "A". Pr oposals for other new 

levee construction shall be approved by separate marsh 

development permits as provided for in Section 29500 

et seq. of the PRC. 

b) renovation, restoration, repair and maintenance of

existing levees shall conform to the specifications 

contained in Attac hment 11A 11 • 

2) Flooding and Draining - flooding and draining of

managed wetlands within the PMA shall be done in

accordance with one or more of the five water manage

ment schedules contained in Attachment 11 D" and identi

fied more specifically in each certified individual

ownership management plan. Alternative or modified

water management schedules may be employed if approved
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by SRCD after review by the Solano County Mos qui to 

Abatement District (SCMAD), the California Department 

of Fish and Game (CDF&G) and the U.S. Soil 

Conservation 

agricultural 

Service 

practices 

(SCS), except. that existing 

involving modified water 

management practices shall be permitted to continue. 

Any new ditches which are constructed in accor dance 

with the provisions of a certified individual owner

ship management plan shall comply with the specifi

cations contained in Attachment "B". Any new water 

control structures which are constructed in accordance 

with the provisions of a certified individual owner

ship management plan shall comply with the specifi

cations contained in Attachment "C". Renovation and 

improvement of existing facilities shall be performed 

in accordance with the same specifications. 

Filling - filling shall be limited to low areas that 

are presently deeply flooded and shall only be done to 

allow establishment and growth of emergent vegetation. 

Any filling to be done shall be included as an item or

an addendum in a certified individual ownership 

management plan. 

4) Dredging -

a) Dredge spoils from the construction of new ditches:
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i) Main ditches - where practical, dredge spoil

material shall be used for the maintenance of 

existing levees. Spoil material shall be depos

ited either on the crown or inboard side of the 

levee. Where the use of spoil material for 

existing levee maintenance is not practical, 

dredge spoils shall be considered as a source of 

material for filling loi;,.r spots. If neither of the 

above disposal techniques is practical, spoil 

materials shall be sidecast along the edge of the 

ditch at a distance of not less than 4 feet from 

the edge of the ditch. Side cast soil material 

shall be placed in such a manner that it does not 

prevent water flow into or out of the ditch from 

the surrounding lands. To encourage the estab

lishment of desirable vegetation, the height of 

the deposits of spoil material shall not exceed 

the water depth when the area is flooded to its 

normal depth, ii) 

requirements. 

Spreader ditches - no special 

b) Dredge spoils from the renovation or improvement

of existing ditches: 

i) Main ditches - spoil material shall be dis

posed of in the same manner prescribed in Sec

tion a) i above, ii) Spreader ditches - no 

special requirements. 
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C. TIDAL MARSHES;

/515 11 Diking - the policies of the Suisun Marsh Protection
v"- ! Plan provide" that disturbance of tidal marsh shall be 

rninimi'Z�d. Therefore, there shall be no diking of 

tidal marsh areas except in conformance with the 

findings of the Protection Plan and the provisions of 

a certified individual ownership management plan, or 

with the permission of the appropriate permitting 

authorities. 

2) 

3) 

Flooding and Draining the policies of the Suisun 

Marsh Protection Plan provide that disturbance of 

tidal marsh shall be minimized. Therefore, activities 

which would affect the natural daily flooding and 

draining of existing tidal marshes shall be undertaken 

only in conformance with the findings of the Protec

tion Plan and the provisions of a certified individual 

ownership management plan, or with permission of the 

appropriate permitting authorities. 

Filling in accordance with the policies of the 

Suisun Marsh Protection Plan, disturbance of tidal 

marsh shall be minimized. Therefore, filling of tidal 

marsh areas shall not be done except in conformance 

with the findings of the Protection Plan and the

provisions of a certified individual ownership manage

ment plan, or with the permission of the appropriate 

permitting agencies. 
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4) Dredging - in accordance with the policies of the

Suisun Marsh Protection Plan, disturbance of tidal

marsh shall be minimized. Therefore, dredging of

tidal marsh areas shall not be done except in confor

mance with the findings of the Protection Plan and the

provisions of a certified individual ownership manage

ment plan, or for mosquito control as authorized by

the SCMAD, or with the permission of the appropriate

permitting authorities. Where practical, dredge

spoils shall be used for the maintenance of existing

levees. In other cases, dredge spoils should be

disposed of in open waters.
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ATTACHMENT "A" SUISUN t'J\RSH 

LEVEE SPECIFICATIONS 

SCOPE This specification covers 

the design, construction and maintenance of levees in the 

PMA of the Suisun Marsh. Levees are embankments which protect 

managed wildlife habitat areas in the Suisun Marsh from 

uncontrolled flooding. 

1. 

DEFINITIONS 

Exterior Levees - embankments which prevent uncontrolled 

flooding of marshland due to tidal action. The crown of 

these levees is normally about 9 feet above zero tide with 

a 12 foot top width. 

2. Interior Levees - embankments which allow for management

of water inside exterior levees. They are not exposed to

tidal action. The crown of these levees is nonnally less

than 4 feet above the natural ground with a top width of

10 feet.

3. Core - locally available material which is placed in a

trench dug along the longitudinal axis of the levee.

PURPOSE 1. Exterior Levees the 

purpose of exterior levees is to facilitate water storage and 

control in order to promote wildlife habitat in the Marsh. 

Exterior levees are used to control tidal flow onto managed 

wetlands and prevent their uncontrolled flooding. 

used in conjunction 
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2. 

with interior levees
r 

ditches r and water control struc

tures to supply to or drain water from the land which they 

surround. 

Interior Levees the purpose of interior levees is to 

isolate specific areas within exterior levees for the 

purpose of providing those areas with individual control 

of water. They contain and control water used for ponding 

during the duck season and for leaching afterwards. 

3. Cores - the purpose of installing a core is to eradicate

existing animal channels in a levee and reduce water

seepage through it.

CONDITIONS WHERE THESE STANDARDS APPLY Levees are 

usually built from spoil excavated from the inboard side of the 

levee or dredged from channels. The levee standards defined in 

this section should be used only on sites where: 

1) The normal maximum water depth against an exterior

levee does not exceed 7 feet above zero tide.

2) The maximum water depth against an interior levee does

not exceed 3 feet above the natural ground.

3) The damage which is likely to result from a levee

failure is low.

4) The area to be protected is used for wildlife habitat

or agriculture and has minimal structural improvements.

Where one or more of the above conditions is exceeded, special 

design levee standards are required. 
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DESIGN CRITERIA 

A. Material - levee material shall be mineral or peat soils

free of consolidated sod, roots, brush and other vegeta

tive matter.

B. Placement - fill shall be placed so as to permit free

drainage of surface water. The maximum fill height from

the surface of the ground at start of construction for

any one construction stage shall be five feet. If the

designed height is greater than 5 feet, the levee shall be

built in two lifts. Lumps and clods of earth shall be

broken up by shaping or discing.

C. Cross Section

1) New levees the minimum standards for the construe-

tion of new levees shall be as follows: a) 

Exterior levees: 

i) The foundation shall be cleared and stripped

of brush, trees, roots and other vegetation and 

debris. In soils containing excessive amounts of 

organic materials, a core trench shall be exca

vated to a minimum depth of 2 feet, ii) The 

minimum top width shall be 12 feet, iii) The 

minimum design water height (Hw in Figure 1) 

shall be 9 feet at zero tide, iv) The minimum 

design side slope shall be 2:1 on both sides. 
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v) The minimum freeboard (Hf in Figure 1) shall

be 2 feet; where wave action is expected, the 

freeboard shall be at least 3 feet. 

vi) Existing tule berms on the outboard side of

the levee shall be retained to the maximum extent 

practical. 

vii) The minimum berm width between the inboard

toe of the levee and the edge of any borrow ditch 

shall be 10 feet (See Figure 1). For levees 

having a design water depth of greater than 5 

feet, a line drawn between the design water 

surface (Hw on Figure I) and the toe of the levee 

shall not intersect the borrow ditch. In areas of 

organic soils, the minimum berm width shall be 25 

feet. 

viii) The minimum allowance for settlement {Hs in

Figure 1) shall be 30% of the design height. If 

the levee must be in place and functional before 

natural settlement can take place, it shall be 

shaped or compacted by mechanical means. The 

levee shall be inspected to assure that the design 

cross section is obtained after settling. 

ix} All new levees shall be constructed with a

core. 

x) Outboard faces shall be riprapped only in

areas which are exposed to maJor wave action and 

are not protected by vegetative berms. 
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b) Interior levees:

i) The minimum top width shall be 10 feet,

ii) The maximum designe d water height (HW in

Figure 1) shall be 3 feet. 

iii) The minimum design side slopes shall be 2:1

both sides. 

iv) The minimum freeboard (Hf in Figure 1) shall

be 1 foot. If the water depth is greater than 1 

foot, the minimum freeboard shall be equal to the 

depth of the water. 

v) The minimum allowance for settlement (Hs in

Figure 1) shall be 30% of the design height. If a 

levee must be in place and functioning before 

natural settlement can take place, it must be 

shaped or compacted by mechanical means. The 

levee shall be inspected to assure that the design 

cross section is obtained after settling, vi) All 

new levees shall be constructed with a core. 

vii) No interior levees shall be riprapped. 2)

Existing Levees the minimum standards for the 

repair and maintenance of existing levees shall be as 

follows: 

a) Exterior levees:

i) Exterior levee contours shall be restored to

match the previously existing section. If the 
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previously existing cross section is not equal to or 

better than that described in (1), upgrading the 

levee to that standard should be considered, ii) If 

the existing side slope is eroded beyond 1.5:1, the 

slope should be rebuilt to 2:1. iii) Coring should be 

done only where required to repair damage from 

animal channels or eliminate seepage. b) Interior 

levees: 

i) Interior levee contours shall be restored to match the

previously existing section. If the previously existing 

cross section is not equal to or better than that described 

in (1), upgrading the levee to that standard should be 

considered, ii) If the existing side slope is eroded beyond 

1.5:1, the slope should be rebuilt to 2:1. iii) Coring should 

be done only where required to repair animal channel damage or 

eliminate seepage. D. Repair of Leaking Levees and 

Restoration of Settled Levees 

1) Levee disturbance shall be held to the minimum

consistent with correcting the problems - and special

care shall be taken not to disturb levee footings.

2) Cores shall be a minimum of 2 feet deep, measured

from the crown of the levee.

3) In areas where settling is known to be a problem, the

height and width of the levee shall be minimized to

reduce settling problems.
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The design height of the levee (H) will be the sum of the 

design high water storage (\) / the added height ( H w) for 

wave action, if any, and the freeboard (Ht). The constructed 

height will include an allowance for settlement (H ), which 

will depend on the foundation and material used in construc

tion. The actual design high water stage should be based on 

the water surface profile. 



San Francisco Bay Conservation and Development Commission 
455 Golden Gate Avenue, Suite 10600, San Francisco, California 94102 tel 415 352 3600 fax 415 352 3606 

Point Buckler LLC. 

171 Sandpiper Drive 

Pittsburg, California 94565 

ATTENTION: .John Sweeney 

January 30, 2015 

SUBJECT: Point Buckler Island Unauthorized Project, Suisun Marsh 

Dear Mr. Sweeney, 

On November 19, 2015 the staff of the San Francisco Bay Conservation and Development 

Commission (BCDC} conducted a site visit to Point Buckler Island in the Suisun Marsh. Based on 

observations made at the site, and after reviewing other information, the staff is concerned 

about unauthorized work occurring on Point Buckler Island. The purpose of this letter is to 

inform Point Buckler LLC., as the owners of this property, that aspects of its current project are 
inconsistent with the Suisun Marsh Preservation Act (SMPA) 1. This letter also describes for 

Point Buckler LLC., the regulatory framework that governs the Suisun Marsh and, specifically, 

this property. 

Background. The SMPA is the primary land use law in the Suisun Marsh and is partially 

administered at the local level through the Suisun Marsh Management Program/Local 

Protection Program (LPP) and the Individual Management Plans (IMP). BCDC has primary state 

responsibilit)I for the implementation of this program, while also delegating local responsibility 

to the Suisun Resource Conservation District (SRCD) to oversee management practices in the 

marsh. SRCD is setup as the special district that provides property owners with assistance in 

permitting, and guidance on activities in the marsh. SRCD functions as the local agency that 

landowners work with to ensure compliance with the various state and federal regulatory 

agencies with jurisdiction in the marsh. 

Managed W1etland or Tidal Marsh. In our conversations with you, you have described Point 

Buckler as a managed wetland and have stated that the work that you have conducted thus far 

is for the purpose of restoring it to that use. 

The SMPA defines a managed wetland as: 

"[t]hose diked areas in the marsh in which water inflow and outflow is artificially 
controlled or which waterfowl foods plants are cultivated, or both, to enhance 
habitat conditions for waterfowl and other water-associated birds, wildlife, or 

1 Given the location of Point Buckler Island, this project is also subject to BCDC's McAteer-Petris Act Jurisdiction,

triggering regulatory review under the Act and subjecting you to the enforcement remedies pursuant to the Act 

(Cal. Govt. Code§§ 66605, 66632, 66637-66641.9) 

info@bcdc.ca.gov I www.bcdc.ca.gov Ea 
State of California I Edmund G. Brown - Governor • 
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Point Buckler LLC 
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fish regardless of whether such areas are used for hunting or fishing or non

consumptive uses such as nature study, photography, and similar passive wildlife 

activities, or a combination of both such consumptive and non-consumptive 

uses" (Cal. Pub. Res. Code § 29105). 

Based on available information, the history of the site, and our recent site visit, it is our 

position that this property has never been managed in accordance with the LPP or !MPs and 

thus has never functioned as a proper managed wetland as defined by the SMPA and LPP. 

Therefore, Point Buckler Island is a tidally influenced marsh and has lost its designation as a 

managed wetland. 

BCDC acknowledges that certain development is exempt under the SMPA (Cal. Pub. Res. 

Code§ 29501.5), inciuding "any development specified in" the LPP, which includes the !MPs 

and, specific to your property, the "Annie Mason Point Club" Plan. However, although this 

property may have, at or about the time of preparation of the IMP, been deemed a "managed 

wetland," the on-the-ground conditions at this site never satisfied the legal definition of a 

managed wetland. Our research indicates that the "Annie Mason Point Club" Plan was never 

properly implemented and that the property long ago reverted to tidal marsh due to neglect, 

abandonment, and/or the forces of nature. Once a property has been allowed to revert to a 

tidal marsh, it cannot thereafter be re-established as a managed wetland absent a Marsh 

Development Permit. In considering an application for such a permit the baseline from which 

BCDC will examine your project is that of a tidally influenced marsh and not a managed 

wetland. 

Permit Requirements. The SMPA requires any person wishing to perform or undertake 

development in the marsh to obtain a Marsh Development Permit (Cal. Pub. Res. Code § 

29500). Development is defined in the law in part as the placement or erection of any solid 

material or structure on land, or in or under water, and also includes grading, removing, 

dredging, mining, or extraction of any materials (Cal. Pub. Res. Code§ 29114). Lastly, any work 

that cannot be retroactively approved through a Marsh Development Permit, will likely need to 

be removed, restoring the site to its prior condition. We recommend that you restore the site 

to its prior condition, following our approval of a professionally prepared plan, or begin working 

with BCDC to legalize the work by compiling a Marsh Development Permit application. 

Given the scope of this project, BCDC recommends you hire an environmental specialist to 

assist you in the site restoration and/or BCD( application process. Our application can be found 

on our website (http://www.bcdc.ca.gov/forms/forms.shtml) by clicking "permit application 

form." The application must describe all work undertaken, including anything inadvertently 

omitted from this letter. Put simply, our failure to describe a project element does not obviate 

the need for including it in your application. Please note, this is the application for all BCD( 

permits and thus some portions will not apply to you, while others will require explicit details. 

Lastly, until an application is before BCDC, we request you stop work. However, should your 

expert suggest intermediate measures to restore tidal action in order to minimize adverse 

habitat impacts, please seek BCDC review and approval prior to undertaking these measures. 
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Description of Violations. Based on the site visit conducted by staff on November 19, 2014, 
there appear to be at least five violations - listed below - on your property: 

1. The unauthorized installation of an approximately 288-square-foot dock on the eastern
portion of the island in Annie Mason Slough, which sometime between the Fall of 2013
and Spring 2014 was enlarged to roughly 1,400 square feet.

2. The unauthorized placement of two mobile army trailers {20 feet x 40 feet) on the
northwest side of the Island and one on the southeast side of the island.

3. The unauthorized placement of two shipping containers on the southeast side of the
island.

4. During the reconstruction of levees on the island, three major tidal channels were filled
with no culverts provided, thus removing crucial tidal flow to the interior of the Island.
Further, it appears from the extent of the levee construction that this once tidally active
marshland has been drained and converted to upland. The LPP does provide for the
repair and maintenance of levees that, at the time of initial BCDC certification, excluded
tidal action from areas that were the subject of I MPs included in the SRCD component
of the LPP. However, the LPP also expressly prohibits both the diking off and filling of
tidal marsh areas unless under the authority of a Marsh Development Permit issued by
the BCDC. Because this area has reverted back to a tidally influenced marsh, all of
ditching and levee work requires an after-the-fact Marsh Development Permit. We
believe the following channels were diked off with no culverts:

a. The primary tidal channel, on the northeast portion of the island, prior to levee
construction had a channel mouth of approximately 15 feet wide and flowed into
the interior of the island through a channel system that extends at least 1,300 feet
inland.

b. The southern tidal channel flowing roughly 1,100 feet through the southern borrow
ditch, and extending to the interior of the island through 2 channels, roughly 300
and 500 feet in length.

c. The northwestern tidal channel flowing roughly 900 feet with small tidal flows to the
interior of 

��i)�l::I. ,i\l" 
a\11

5. Work has bey{n c nductefoutside the appropriate work windows for Chinook Salmon,
Delta Smelt, Cla per Rail, and Salt Marsh Harvest Mouse. This potentially significant
impact to Bay r sources - s more specifically determined by state and federal resource
agencies may equire mitig tion measures.
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Possible FrJture Enforcement Options. You are potentially subject to one or more of 
these enforcement remedies for past and possible future violations: 

1. Executive Director Cease and Desist and Civil Penalty Order. When the Executive

Director determines that any person or governmental agency has undertaken, or is

threatening to undertake, any activity that may require a permit from the
Commission without securing a permit or may be inconsistent with any permit

previously issued by the Commission, the Executive Director may issue an order

directing that person or governmental agency to cease and desist. We may use this

tool if you undertake any further actions that constitute a violation of the law, which

in your case would include continuing any work without a Marsh Development

Permit.

2. Commission Cease and Desist and Civil Penalty Order. When the commission, after
public hearing, determines that any person or governmental agency has undertaken,

or is threatening to undertake, any activity that: (1) requires a permit from the

commission without securing a permit; or (2) is inconsistent with any permit

previously issued by the commission, the commission may issue an order requiring

such pe1·son or government agency to cease and desist.

3. Fines .

. a. Any person who intentionally or negligently violates any provisions of the SMPA

shall be subject to a civil fine of not to exceed five thousand dollars ($5,000} [Cal. 

Pub. Res. Code § 29610]. 

b. In addition to any other penalties, any person who intentionally or knowingly
commences any development in violation of this division shall be subject to a

civil fine of not less than fifty dollars ($50) and no more than five thousand

dollars ($5,000} per day for each day in which the violation occurs.

c. If any person negligently or intentionally violates a cease a desist order issued

pursuant to Section 29601 of the Public Resource Code, then the penalties

provided above shall not apply and the penalties provided in Section 66641 of

the Government Code shall apply.

BCDC is handling this matter as an enforcement case. However, our primary goal is to 

obtain the owners' cooperation and bring the property into conformance with the above
described laws and policies as soon as possible. At this point, BCDC believes the appropriate 
first step is to restore the site to its original condition or begin the Marsh Development 
Permit application process with the help of an environmental specialist. We understand this 

letter may generate more questions and thus, at this time, the BCDC staff is available to 
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meet and discuss your project and the associated violations. Your professionalism from the 

start has been appreciated and we look forward to continuing to work with you to resolve 

this matter cooperatively. 

cc: Wilson Wendt, Attorney, Miller Starr Regalia 

Dana Dean, Attorney, Law Offices of Dana Dean 

Greg Sowards, Code Enforcement, Solano County 

Enforcement 

Mike Yankovich, Planning Program Manager, Solano County 

Jim Spering, Board of Supervisors, Solano County 

John Vasquez, Board of Supervisors, Solano County 

Jennifer Hamilton, Dist. Rep. Supv. Vasquez, Solano County 

Alisha Kerschbaum, South Branch Regulatory Division, ACOE 

Brian Thompson, Enforcement, San Francisco RWQCB 

James Starr, Environmental Program Manager, COFW 

Steve Chappell, Executive Director, Suisun Resource Conservation District 



MILLER STARR 
REGALIA 

March 25, 2015 

VIA FEDERAL EXPRESS 

Douglas Armstrong 
Head of Enforcement 
San Francisco Bay Conservation and 
Development Commission 
455 Golden Gate Avenue, Suite 10600 
San Francisco, CA 94102 

1331 N. California Blvd. 
Fifth Floor 
Walnut Creek, CA 94596 

Wilson F. Wendt 
wilson.wendt@msrlegal.com 

Re: Point Buckler, LLC; Performance of Maintenance Activities Pursuant to 
Annie Mason Point Club Individual Management Plan, Club No. 801 

Dear Mr. Armstrong: 

T 925 935 9400 
F 925 933 4126 
www.msrlegal.com 

Our office represents John Sweeney and Point Buckler, LLC, the owner of Point 
Buckler Island and the Annie Mason Point Club, a managed wetland located 
thereon. This letter is in response to your letter dated January 30, 2015. Initially, I 
would like to thank you and Commission Counsel John Bowers for your cooperation 
and assistance in obtaining the information necessary to respond to your letter. Our 
clients' obligations in complying with the various layers of regulatory regulation have 
not been made any easier by the activities of the Suisun Resource Conservation 
District ("SRCD"), the district that is charged with administering the Suisun Marsh 
Management Program ("SMMP"), which envisions the SRCD as a coordinating 
agency assisting landowners in preparing permit applications. Under the SMMP, 
the agency is to discuss any alleged violation of regulatory requirements with the 
landowner before BCDC. Only after it is determined that the landowner refuses to 
take action to address a violation is BCDC to be requested to take enforcement 
actions. In this case, no notice or discussion of alleged violations by SRCD with our 
clients was ever instituted; and, instead, SRCD went directly to BCDC and other 
agencies to report alleged violations. Our clients, as landowners in a marsh, are 
entitled to all of the services and assistance guaranteed of the regulatory agencies 
as well as being bound by all of the appropriate regulations. Your approach, in 
contrast to SRCD's has appeared cooperative. 

In responding to your letter, our response will address the various paragraphs which 
are divided by subject matter as follows: 

1. Background: In this paragraph you provide a description of the Suisun
Marsh Protection Act ("SMPA") as being "the primary land use law" in the marsh,

PBJS\52236\961887.1 
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partially administered at the local level through the SMMP and the Local Protection 
Program ("LPP") as well as the individual management plans ("IMPs"). Apparently, 
each of the clubs have IMPs which differ based upon topography, location and 
context. In your discussion you failed to mention the Suisun Marsh Protection Plan, 
approved by BCDC in 1976 (prior to the adoption by the legislature of the SMPA) 
and the Adaptive Habitat Management Plan Template prepared by SRCD to provide 
an overview and background, describing existing conditions and operations on 
managed wetlands in the marsh as well as providing wetland management 
guidance to landowners. Both of these documents have some relevance to the 
matters discussed in your letter. 

At the outset, we are somewhat puzzled by advice received from BCDC staff in 
2011 indicating that both Chipps Island and Point Buckler Island were outside of 
BCDC jurisdiction. I have attached as Attachment A a memorandum from John 
Sweeney relating to series of communications with district staff in which his 
permission was sought to relocate nonconforming docks from a location in 
Richmond to Chipps Island because that was outside of BCDC jurisdiction. The 
BCDC Enforcement chart for 2011 lists this as a successful enforcement action and 
reiterates that the relocation of the offending docks from their Richmond location 
was to a site outside of BCDC jurisdiction. As indicated, the representations from 
the owner and BCDC staff at the time were that these docks would be dismantled 
and moved to an upland location for disposal. Instead, approximately one-half of 
the dock structures broke loose during a storm in 2014 and were floating free in 
Honker Bay. Mr. Sweeney was forced to secure these floating structures and they 
are now resting on Point Buckler, a separate notice of violation that we will address 
later in this letter. We are not sure on what basis Chipps Island and/or Point Buckler 
Island could have been thought to be outside of BCDC jurisdiction (although Point 
Buckler is probably the highest point in the marsh, averag.ing six feet or more above 
sea level). In any event, for the purposes of this letter we are assuming that Point 
Buckler is within BCDC jurisdiction. 

2. Managed Wetland or Tidal Marsh: This section is puzzling to us and seems
to assert that despite the fact that Point Buckler Island and the Annie Mason Point
Club clearly constitute a "managed wetland" under the definitions set out in the
SMPA and that the club has been managed and hunted for ducks from long before
the adoption of the SMPA through today, somehow the property (either through
failure of implementation or recent construction of improvements) no longer satisfies
the definition of managed wetland and, instead, constitutes a "tidally influenced
marsh" and is thus not entitled to the "safe harbor'' maintenance provision
protections of Public Resources Code section 29501.5. This contention is incorrect.

Public Resources Code section 29105 defines wetlands as "those diked areas in the 
marsh in which water inflow and outflow is artificially controlled or in which water 
fowl food plants are cultivated, or both, to enhance habitat conditions for water fowl 
and other water associated birds, wildlife or fish, regardless of whether such areas 
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are used for hunting or fishing or non-consumptive uses such as nature study, 
photography and similar passive wildlife activities ... ". 

Point Buckler Island is perhaps unique among managed wetlands in that due to its 
height the problem with providing water to its interior is a more serious one than 
removing water naturally flowing into the interior. However, the IMP shows clearly 
that there existed at the time of certification of the IMP two tidal gates allowing entry 
and circulation of water into the interior ditch system. Those two tidal gates remain 
although the easterly gate has failed to function over the years and is frozen in 
place. One of the repairs which our clients intend to undertake to assist in the 
functioning of the managed wetland would be to replace that gate when requisite 
permits are obtained. In its current condition, water is allowed to flow into the 
interior of the island in the month of October during high tides and to remain there 
until the change in weather in the spring and summer dry it out and allow water to 
flow back into the surrounding Grizzly Bay. When the interior of the island dries 
sufficiently, our clients disc the property to assist in the cultivation of water fowl 
foliage and have in their brief ownership planted over 12 trees to assist in attracting 
water fowl to the island. Thus, the operation of the island has always constituted it 
as a managed wetland under both elements of the definition contained in the SMPA. 
As Attachn:ient B, I am attaching correspondence between BCDC and a prior owner 
of the island from 1985 through 1989 as well as page 103 from the Department of 
Water Resources ("DWR") 1984 Plan of Protection for the Suisun Marsh. The DWR 
document clearly shows that the Annie Mason Club was a managed wetland and 
goes on to recommend that a diesel pump be installed to operate when water 
quality was low. In fact, that pump was installed and remains in place today. The 
BCDC correspondence addresses the necessity of levee repair to assist in ensuring 
satisfactory water quality, an important aspect of a managed wetland. 

Attachment C contains a description of all of the work which our clients have done to 
improve the interior ditches and levees and to put the Annie Mason Point Club into a 
condition that can be more successfully and effectively managed. None of these 
activities requires a Marsh Development Permit since they are consistent with the 
IMP. Also, none of the filling and levee maintenance activities cut off any tidal inflow 
points into the interior of the island. Both points still exist and once permission is 
obtained, the non-functioning eastern tidal gate will be replaced. All of the work 
performed on Point Buckler was scrupulously limited to those areas where the 
levees and the interior ditches had existed pursuant to the IMP. The result of the 
work is to greatly enhance the manageability of this wetland and to ensure its 
desirability for water fowl hunting during the next season. Once the owners have 
determined what sort of permit is necessary to replace the damaged floodgate, that 
floodgate will be replaced and the water circulation on the island and its desirability 
as a managed wetland will be greatly enhanced. 

Your letter seems to contend that if the wetland is not managed precisely in 
accordance with the IMP, then it loses its status and the statutory protection 
allowing maintenance activities. That is not the case. Public Resources Code 
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section 29422 provides that at least once every five years after certification of an 
IMP, BCDC is to review the certified local protection program of which it is a part 
and determine whether the program is being effectively implemented. If the 
Commission determines that the LPP or any component is not being carried out in 
conformity with the SMPA or the SMMP, then it is to submit requested corrective 
actions to the local agency. No such notices have been sent relating to Annie 
Mason Point Club and the SRCD files contain correspondence back and forth 
between BCDC and the prior owners which indicates that dissatisfaction with the 
management activities had been expressed. To the contrary, the correspondence 
shows Annie Mason has always been a managed wetland. 

3. Permit Requirements: In this section you state that the SMPA requires a
marsh development permit for the activities specifically described in the following
section that is entitled "Description of Violations". As pointed above, this is incorrect
as to most of the alleged violations because of the "safe harbor" provisions of Public
Resources Code section 29501.5. In all cases, the levee and ditch repair work was
performed in areas shown as previously existing in the IMP with the exception of a
short area of ditch and levee in the northwesterly section of the island where a large
portion of the island had eroded. There, the levee was reconstructed in accordance
with SRCD's suggestion for repair set out in the SMMP. As such no Marsh
Development Permit is necessary for this work. We would be happy to accompany
BCDC staff members to the island again and point out precisely where and at what
time the repairs have been made. We are convinced that once you understand that
the work coincided with the IMP, you will agree that the result is a club which can be
managed much more effectively.

4. Description of Violations: Your letter indicated the following alleged
violations.

(a) Installation of Approximately 288 Square Foot Dock on the Eastern
Portion of the Island in Annie Mason Slough: As indicated above, these docks at 
the request of BCDC staff were relocated from Richmond to Chipps Island. The 
understanding was that the owners and BCDC would cause the demolition of these 
docks and their removal to appropriate landfills. Instead, nothing was done on them 
and the portion currently existing at Point Buckler broke loose during a storm and 
were brought to Point Bucker with the understanding that Point Buckler was beyond 
the jurisdiction of the BCDC. Since the relocation to Point Buckler, State Lands 
Commission has approved and executed a lease for their location. 

(b) and (c) These Items Include the Unauthorized Placement of Two 
Mobile Army Trailers and Two Shipping Containers: Our clients had assumed that 
these did not require BCDC permits since virtually every duck club and managed 
wetland in the marsh contains these structures. See Attachment D which contains a 
series of photographs showing similar structures on other clubs. Our clients 
assume that no permit was required for these activities. If permits are required and 
cannot be obtained through the Solano County Planning Department, then they will 
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promptly file applications with BCDC to legitimize these and, if necessary, the 
docks. 

(d) Blockage of Major Tidal Channels: No tidal channels were blocked.
These allocations are simply incorrect. As pointed out previously, the reconstruction 
work done on Point Buckler greatly assists in the passage through tidal channels of 
water into the interior of the island. The one tidal gate is blocked and will be 
replaced if allowed i"n the future. However, none of the tidal channels that you 
mention in this section have been blocked by our clients' activities. 

(e) Work Has Been Conducted Outside of the Appropriate Work
Windows for Endangered Species: Our clients are not aware of any habitat area on 
their property that would apply to these species listed. In any event, they will be 
filing an application for a permit under the Regional Permit RPB3 issued by the U.S. 
Army Corps of Engineers and will discuss with USACE whether any mitigation might 
be required because of activity within or outside of these windows. 

Conclusion: The rest of the letter goes on to discuss possible enforcement actions, 
extends an offer to meet and discuss the project and the alleged violations. We 
think that suggestion is entirely appropriate and request that the meeting be set up. 
As I advised you by telephone, our clients have ceased all development activities on 
Point Buckler and will not resume those unless and until an understanding is 
reached with your agency. Again, we appreciate your cooperation and look forward 
to working with you cooperatively to address these issues. 

Very truly yours, 

WFW:jj 
cc: Clients 

John Bowers, BCDC Staff Counsel 
Solano County Planning Department, Attn: Mike Yankovich 
Supervisor Linda Seifert 
Solano Resource Conservation District 
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ATTACHMENT A 

SWEENEY MEMO RE: CONVERSATIONS 

WITH STAFF; 2011 BCDC ENFORCEMENT CHART 



Memo 
Re: BCDC Docks Chipps Island and Point Buckler 

August 31, 2011 
Salt River Construction calls and emails me regarding 1000' feet of old docks at Point San Pablo 
Marina that need to be removed or they will be fined by BCDC. They need to be moved outside BCDC 
jurisdiction and would I allow them to go to my Islands. They would dispose of them or cut up and 
place on my levees to use as walkways for duck ponds. They said Andrienne Klein head enforcement 
officer would call me Monday Sept 1st to review. Salt River would tow docks to my islands with a tug 
boat and dismantle. 

September 1, 2011 
Adrienne Klein from BCDC calls me to see if the Salt River Plan of moving docks to my islands was 
acceptable. I agreed as long as one went to Point Buckler and one to Chipps Island. It was agreed that 
Salt River would tow them mid September. Salt River would then cut them up and either dispose or 
place on my levees. Adrienne Klein said neither of my Islands where in BCDC jurisdiction so as long 
as they left her territory she was happy. Salt River was about to be fined and had left docks for a long 
period at Point San Pablo Marina. If they wanted dredge permits Adrienne said they had to move 
them before dredge season. 

September 28, 2011 
Salt River tug breaks down at Martinez bridge, calls and asks if they could just tow the entire group of 
docks to Chipps Island closest to their yard. I told them to call BCDC to check. Docks an-ived at Chipps 
later in the day. They were tied up and left. No follow up from BCDC to see if docks made it or if they 
had been disposed of. 

March 13, 2012 
Mark Amaro neighbor of Chipps Island sends photos and email to Steve Chappell regarding "marina 
of docks "at Chipps Island. Steve Chappell turns photos and email into BCDC Andrienne Klein and 
Dave Wickens Army Corp for violation. No consultation with Mr. Sweeney prior to contacting 
agencies. 

January 25, 2014 
State Lands calls me regarding docks floating in Honker Bay. I respond to call and find 300 feet of 
docks near Wheeler Island. I report to them they had been dumped by BCDC. I push docks with a boat 
to Point Buckler a few miles away. 

July 14, 2014 
State Lands requests I get permits for docks at Point Buckler and Chipps based on Steve Chappells 
tour of Marsh. He informed them I was the owner and was in violation. I get an email and we have a 
call. I explained they are BCDC property. She requested I apply for permits at Point Buckler since her 
records showed a historic dock and pier at the site. We agree to solve Point Buckler first then address 
Chipps and BCDC. 

October 9, 2014 
I receive a voicemail from Ande Bennet at BCDC inquiring about my work at Point Buckler Island. 
Steve Chappell and Jim Waters had recently sent them pictures and info on my project. She requested 
permit information for my new docks. I set up a boat trip to show BCDC my project. Steve Chappell 
never consults Mr. Sweeney prior to contacting agencies. 

November 19, 2014 
I host a BCDC tour of Point Buckler Island with Ande Bennett, Joe Lacair, Adrienne Klein, Cody 
Aichele and Jim Starr of Cal Fish and Wildlife. On the visit I explained the docks came from BCDC. I 
later took the group to Chipps Island were we looked at a levee fix and showed them the docks they 



had permitted to be dumped at my Island. I explained to Antle Bennett that her staff had previously 
told me both my Islands where not in BCDC jurisdiction. She advised me to hire an Attorney. 

February 20, 2015 
State Lands approved Point Bucklers docks and sign a lease for them. I inform them to follow up 
with BCDC regarding removal of Chipps Islands docks. Docks are still listed on BCDC website as 
successful enforcement milestone moving docks outside BCDC jurisdiction to Chipps Island. Docks 
need to be removed or Chipps Island will get fined by State Lands soon. 
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� San Francisco Bay 
� Conservation and Development Commission

Year-End Enforcement Chart 

This report provides a summary of the activities undertaken by the Commission's 
enforcement staff during the past year. The last section contains two charts that 
summarize the enforcement staff's work in tabular format. 

Enforcement Milestones 

On April 6, 2011, Caltrans complied with the requirements of BCDC Permit No. 
M1999.017 by removing unauthorized gates, completing construction of the public 
access improvements and recording a legal instrument to permanently guarantee the 
public access at the Benicia-Martinez Bridge located in Solano and Contra Costa 
Counties. 

On June 21, 2011, Brinks Security, located in the City of Oakland, Alameda County, 
complied with the public access requirements of BCDC Permit No. M1988.060 by 
opening the public access during business hours and posting signs indicating the hours 
that the access area is required to be open to the public. 

On June 6, 2011, Caltrans obtained an amendment to BCDC Permit No. 1993.011, 
which authorized the construction of the Cypress structure replacement project, in 
Alameda County, to require the provision of $3.8 million dollars worth of new public 
access improvements to mitigate for the fact that it had been unable to comply with 
originally required public access requirements in the time and manner required by the 
permit. 

On June 16, 2011, the staff determined that BCDC's Bay jurisdiction does not include the 
property owned by Crusader Fence, at which grading work to establish a building pad 
had been undertaken. The site is located adjacent to a tidal channel north of Highway 
780, north of the Benicia State Recreation Area in Solano County. Staff referred the 
matter to Solano County and the Regional Water Quality Control Board for investigation. 

On July 1, 2011, Sun Microsystems/Oracle completed maintenance of the trail, seating, 
signage and landscaping improvements along the public access pathway surrounding its 
campus located in the City of Menlo Park, San Mateo County prior to the sale of the site 
to Facebook. 

On August 3, 2011, the staff determined that a backyard patio associated with a multi
unit residential development and located in a tidal marsh on Corte Madera Creek in the 
City of Larkspur, Marin County, predated BCDC's jurisdiction and, therefore, did not 
constitute a violation. 

http://www.bcdc.ca. gov/enforcement/ enfRpt. shtml 3/25/2015 
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On October 27, 2011, the Tamalpais High School, located in the City of Mill Valley, Marin 
County, obtained BCDC Permit No. M2011.003 to authorize an as-built 0.82 acres tidal 
marsh enhancement project that is required by BCDC Permit No. 2002.001, issued to 
Waldo Point Harbor, as mitigation for tidal marsh impacts associated with the 
reconstruction of this houseboat marina located in the City of Sausalito. 

On September 1, 2011, Salt River Construction relocated a LASH barge from an 
unauthorized storage location on public property in San Leandro Bay to a legal berth at 
Winter Island, located outside of BCDC's jurisdiction. 

On October 27, 2011, Zaccor Companies, Inc. obtained after-the-fact BCDC Permit No. 
2010.024 to authorize its ongoing marine salvage and demolition contracting business in 
the City of Oakland, Alameda County, and paid a $30,000 penalty. 

On October 31, 2011, Mr. Jerry Allsman obtained an after-the-fact amendment to BCDC 
Permit No. 1994.036 to authorize an already constructed retaining wall in the Bay and 
shoreline band at a single-family residence in an unincorporated area of Marin County. 

On December 15, 2011, Spinnaker Restaurant replaced the signs at the public shore 
parking spaces required by BCDC Permit No. 1985.016 to limit the hours of use to two 
hours to preclude the misuse of the parking spaces by ferry commuters and other non 
public access users. 

On November 28, 2011, Saft River Construction relocated a series of stored boat docks 
from the Point San Pablo Yacht Harbor, located in City of Richmond, Contra Costa 
County, to Chipps Island located outside of BCDC's jurisdiction. 

On December X, 2011, with assistance from BCDC, the Regional Water Quality Control 
Board removed xx tons of toxic material such as fuel, tires, and solvents from three 
vessels moored in San Leandro Bay in the City of Alameda, Alameda County. The staff 
at both agencies will continue to work together abate the vessels. 

In 2011, the enforcement staff opened 53 cases, closed 33 cases, issued one after-the
fact permit and seven after-the-fact amendments, and collected a total of $39,716 in 
standardized fines and civil penalties. For comparison, in 2010, the enforcement staff 
opened 42 cases, closed 44 cases, issued four after-the-fact permits and zero after-the
fact amendments, and collected a total of $32,500 in standardized fines and civil 
penalties. 

This past year, the enforcement staff monitored 59 permits (27 major permits and 32 
administrative permits) for compliance with the terms of issuance. Twenty six of these 
permits are located on the San Francisco waterfront in areas that will be used for the 
upcoming America's Cup 34 event. 

The enforcement staff monitored the following four cease and desist and civil penalty 
orders: Francis Collins in Alameda, San Pedro Cove HOA in San Rafael, Red Rock 
Marina in Richmond and Point San Pablo Yacht Harbor in Richmond. 

http://www.bcdc.ca.gov/enforcement/entRpt.shtml 3/25/2015 
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Finally, the enforcement staff provided support to the Office of the Attorney General for 
enforcement of the judgment issued to the Blue Whale Sailing School, Santa Clara 
County. Staff worked directly with KMC Inc., Marin County, to secure payment of a 
$34,284 court-imposed penalty plus $8,800 in interest. 

I. Summary of Bi-monthly Activity in 2011

Time Period January- March- May- July- September November- CumulativE 

February April June August - October December Total 

Cases Opened 4 7 11 15 12 4 53 

Cases Closed 2 6 4 6 6 9 33 

Permits Issued 0 0 0 0 1 0 1 

'or 
Enforcement 

Amendments 0 1 2 0 1 3 7 
Issued for 
Enforcement 

Standardized 0 0 0 0 $30,000 0 $30,000 
Civil Fines 
Received 

Other Civil 0 0 $2,776 $1,388 $1,388 $4,164 $9,716 
Penalties 
Received 

II. Summary of Open Cases by Year Initiated

Year 1988 �001 2002 2003 20041 12005 �006 �007 2008 200� 2010 2011 Cumulative 

Initiated 
- Total 

2000 

Number of 25 0 6 4 6 13 5 7 6 18 19 42 151 
Open 
Cases 
as of 
12/31/11 

http://www.bcdc.ca.gov/enforcement/enfRpt.shtml 3/25/2015 
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ATTACHMENT B 

BCDC AND SRCD CORRESPONDENCE WITH PRIOR OWNER 



STA TE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor 

SAN FRAi",JCISCO BAY CONSERVATlON AND DEVELOPMENT CO/v\M!SSlON 
'IRTY VAN NESS AVENUE, SUITE 2011 

! FRANCISCO, CA 94102-6080 ,·'.::::-·,::::;·-:;;:::,··:�·.::-···--················---..... . JNE, (415) 557-3686 'i" 

October 12, 1989 

Mr. James Taylor 

200 Parker Ave. 

Rodeo, California 94572 

SUBJECT: BCDC Permit Application No. M89-80(M) for Levee Work 

at Buckler Point 

Dear Mr. Taylor: 

The staff has reviewed your permit application to place 50,000 cubic 

yards of materials on levees at the Annie Mason Point Duck club (No. 801). To 

complete your application please provide the following: 

1. 

2, 

Application Fee. The fee for an administrative marsh 

development permit is $100. If the project involves levee 

maintenance only, it appears to qualify as an 

administrative permit. However, if the project involves 

the storage and drying out of dredged spoils in the 
wetland, prior to use for levee repairs, it may have to be 

a major permit. Please indicate whether any storage of 
dredged materials is proposed at the duck club. 

Local Approval (Question Nos. 13 and 15). Please indicate 

whether a local discretionary permit is required from 

Solano County Public Works Department for this project. If 

so, we will need a copy of the permit, including an 

environmental determination, before we can file your 

application, If not, please ask the County to write us a 

brief letter stating that no discretionary permit is 
required:) 

3, Other Governmental Approvals (Question No. 14). Please 

indicate whether permits from other government agencies, 

such as the U.S. Army Corps of Engineers, is required for 

this project, 

4. Project Details (Questions 15 through 25). Your

application does not include sufficient details regarding

the nature of the project. Please answer questions 15

through 25 of the application to provide more details. If 

a question does not pertain to your project, you can note

"not applicable."



Mr, James Taylor 

October 12, 1989 

Page 2 

5. Site Plan (Exhibit 26). The site plan which you submitted

with your application is not detailed enough. Please

indicate the locations of the levee repair work and provide

one or more typical cross sections of the levee (existing

and proposed), including elevations.

Once we receive the above information we can file your application as 

complete, Please feel free to contact me should you have questions, 

CP/gjg 

cc: U,S, Army Corps of Engineers 

Solano County Public works 

Very truly yours, 

/l. // ' 

C�RY (/,(T 
Penni t Analyst 

Suisun Resource Conservation District, Attn: Mike Lewis 
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SUISUN RESOURCE 
CONSERVATION DISTRICT 
P 0. Box 426 
Suisun, CA 94585 
(707) ,[25·9302

September 13, 1988 

Mr. James Taylor 
700 Parker Avenue 
Rodeo, California 94572 

Dear Mr. Taylor: 

As you may recall, the Department of Water 
Resources has proposed a pump facility for your 
property to improve water management and offset the 
impact of reduced channel water quality. One of 
the conditions of this installation is that your 
exterior levee system be intact and up to 
standards. Inspections by Department personnel 
several years ago indicated the levee was not up to 
par at that time. 

The Department is now kicking their facilities 
development into high gear, and would like to 
complete this phase of the overall program by the 
end of next year. We would like to know if the 
requisite work has been done, and, if not, when 
completion can be expected, District and 
Department representatives would then like to 
inspect the site to check for conformance before 
proceeding further with the project. 

Please let me know the status of the situation 
at your earliest convenience. 

Sincerely, 

MICHAEL D. LEWIS 
:Manager 

MDL:slw 
cc: George Barnes, DWR 



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor 

SAN FRANCISCO BAY CONSERVATION Ai'lD DEVELOPMENT COMMISSION 
�',IRTY VAN NESS AVENUE, SUITE 2011 

-.f FRANCISCO, CA 94102-6080 

ONE, (415) 557-3686 

Mr. James Taylor 
700 Parker Avenue 
Rodeo, CA 94572 

November 18, 1985 

SUBJECT: Enforcement Report No. ER 85-35 

Dear Mr. Taylor: 

It has recently come to the attention of the San Francisco Bay 
Commisison staff that certain work, including the installation of a 
bulkhead may be occurring on property under your control, known as 
the Annie Mason Point Club, Duck Club No. 801, on the island to the 
west of Simmons Island, in the Suisun Marsh, Solano County. 

Under State law, the installation of a bulkhead within the pri
mary management area of the Suisun Marsh requires a permit from the 
Bay Commission prior to the commencement of work. 

A review of our files indicates that you submitted an appli
cation for a marsh development permit from the Bay Commission in 
1981. However, that application, which was incomplete, was returned 
to you in March, 1982. If work has commenced on this project, you 
must stop all work immediately and either remove the material� placed 
within the Bay Commission's jurisdiction or submit a complete and 
fileable permit application for a marsh permit to the Bay Commission 
for the proposed project. An application packet is included for your 
use which should be completed and returned to the Commission office 
within 30 days of the date of this letter. 

Please contact me to discuss this matter further. 

RP:cg 
enclosures 

cc: U.S. Army Corps of Engineers, Vicki Reynolds 
(COE Notice No. 13932E58) 

Suisun Resource Conservation District, Mike Lewis 
Department of Fish and Game, Dennis Becker 
Solano County Department of Environmental Management, 

Geoff Chin 



STATE OF CALIFORNIA-THE RESOURCES AGENCY 

.,.,�PART/v\ENT OF flSH AND GAME 
OFFICE BOX 47 

JNTVILLE, CALIFORNIA 94599 

(707) 944-2011 

GEORGE DEUKfAEJ!Al,1, Governor 

November 13, 1985 

Mr. Geoffrey C. Chin 

Department of Environmental Management 

580 Texas Street 

Fairfield, CA 94533 

Subject: Activities on Lands at Pt. Buckley, Suisun Marsh 

Dear Mr. Chin: 

In late October I talked by phone to James Taylor 1 owner of the subject parcel 

mentioned in your letter of October 22, 1985. He stated at that time that he 

was planning to bulkhead some of the island and the pilings were for that pur

pose. In addition, he stated that he had permits for tha work, but they may 

have expired. 

On November 6, 1985, I observed the area from an airplane._ There were pilings 

and a dragline Oft a barge present. It appeared work on the bulkhead was 

proceeding. 

DRB/smb 

cc: James F. Taylor 

Sincerely, 

Dennis R. Becker 

Wildlife Habitat Supervisor II 

Region 3 

Randa Phillips, S.F. Bay Conservation & Development Comm. 

Vicki Reynolds, S.F. District, U.S. Army Corps of Engineers 

Bay Area Air Quality Management District 

Suisun Resource Conservation District 



Department of 
cNVIRONMfNTAl MANAGEMENT 

ROBERT J. PEN DO LEY 
DIRECTOR 

DAVID HUBBELL 

DEPUTY DI·RECTQR 

October 22 7 1985 

Mike Lewis 
Suisun Resource Conservation District 
P. O. Box 426 
Suisun, CA 94585 

Dear Mr. Lewis: 

COURTHOUSE 

580 TEXAS STREET 

FAIRFIELD, CALIFORNIA 94533 

PHONE (707} 429-6561 

Our Department recently received the attached complaint regarding 
activities on lands at Pt. Buckley (see map). As we are unable 
to visit the site to verify the allegations we are forwarding the 
complaint to you in hopes that your department may be able to 
take action. 

The subject property is Assessor's Parcel No. 90-020-01 owned by 
James F. Taylor, 700 Parker Avenue, Rodeo, CA 94572. 

Please contact us if you need further information, Your assis
tance in this matter is greatly appreciated . 

.Sincerely 
1 

ROBERT J. PENDOLEY, DIRECTOR 
ENVIRONMENTAL MANAGEMENT 

GC/lf 
Enclosures 

cc: James F. Taylor 
San Francisco Bay Conservation & Development Comm. 
California Department of Fish and Game 
Bay Area Air Quality Management District 
U.S. Army Corps of Engineers 
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Lower Joice Island 

Water quality in the lower reaches of Montezuma and 
Suisun sloughs will be such that lower Joice Island will require 
a 36-inch corrugated steel pipe with gate and flashboard riser to 
enable the island to flood faster when the water quality is good. 
The Department of. Fish and Game (DFG), U. S. Fish and Wildlife 
Service (FWS), and SRCD have agreed that this installation will 
ensure adequate water quality for th� lower Joice Island area. 

Cygnus Area 

In the Cygnus area, predicted salinities in the area of 
supply are within existing Decision 1485 standards except for the 
supply for the lower pond on Club 415 (Arnold Ranch Club), which 
is marginal. DFG, ��S, and SRCD have agreed that installing a 
36-inch corrugated steel pipe drain with gate and flashboard riser
for this pond will ensure adequate water quality in this area.

Annie Mason Island 

Annie �fason Island would be supplied by a diesel pump 
that would pump fro Grizzly Bay at low tide. The pump would 
operate when water qLI.ality on the island required improvement from 
October thro g_ Apri:. ��vees about Annie Mason· Island are not 
now in good repair. T.e pumping equipment will be built and 
installed when the lando ner has improved the island's evee 
system to provide adequate protection of the island. 

Overall Facilities 

Details of the Suisun Marsh Overall Facilities are 
given in Table 9. 

Water Supply 

Under low flow conditions, an·estimated 20 perc�nt of 
the water pumped through Monte.zuma Slough Control Structure must 
be replaced if qeeded to maintain water quality and salinity 
standards in the vicinity of Chipps Island. A Series of 6peration 
studies was made to assess the quantity of replacement water 
needed. All studies were run for a 57-year period -- 1922 through 
1978 -- and year 2000 level of development. Assumptions of 
facilities, operations, and depletions above the Delta were 
constant for all studies. Delia Overland Facilities were assumed 
in and operating to eliminate consideration of the western Delta 
in-channel water quality control. The four major studies are 
described below: 

Study 1: The interim Marsh standards and not the post-1984 
in Decision 1485 were presumed to be in effect. A 

103 



ATTACHMENT C 

EXPLANATION OF LEVEE AND DITCH WORK IN ACCORDANCE 

WITH IMP MAINTENANCE WORK PERFORMED IN 2014 PURSUANT TO IMP 



ATTACHMENT C 

MAINTENANCE WORK PERFORMED IN 2014 PURSUANT TO IMP 

In 2014, Mr. Sweeney decided to remove the buildup of sediment and tules from 
the interior circulation ditches circulating the tidal water into and through Point Buckler Island, 
He deepened those ditches, greatly increasing the circulation of water into the interior of the 
island and used the material from the ditches on the crown of the existing levees. In doing so, 
he followed the outline of the levees shown in the attachment to the Annie Mason IMP in 
virtually every location except the northwesterly portion where erosion had removed a 
substantial portion of the island. There he extended a short connecting section of levee using 
the SRCD Guidelines set out in the SMMP by following the contours of the remaining land. He 
also attempted to fix the two existing floodgates/culverts on the eastern and southern parts of 
the island. These entry points are shown on the IMP and on virtually every aerial photo dating 
back to 1958. However, the floodgate on the northeasterly portion of the island was frozen shut 
and he cannot replace that until it is determined what sort of permits are required. He has 
bought the replacement floodgate and will replace it once the permit issue is solved. 

Currently, Point Buckler Island has watertight levees and one functioning 
floodgate which allows water to be admitted during high tides in the fall and retained until the 
spring. Four ponds have been cleared to allow water fowl nesting and 12 full size (25 foot) 
willow trees have been planted to attract wood ducks and other small water fowl and provide a 
wind block during storms in duck season. The property will be disced at the end of the summer 
before the October flood in order to enhance the growth of water fowl attracting foliage. We 
attempted to provide an overlay of where the work had been done in accordance with a 1958 
and a 1988 aerial photograph of the island but were unable to match those up. Attached to this 
memo are photos showing the current location of the circulation ditches and the levees as well 
as a close-up section of the portion of the island at the northwest where the levee has been 
extended to address erosion issues. 

PBJS\52236\962091 .1 
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MILLER STARR 

REGALIA 

March 26, 2015 

�A FEDERAL EXPRESS 

Douglas Armstrong 
Head of Enforcement 
San Francisco Bay Conservation and 
Development Commission 
455 Golden Gate Avenue, Suite 10600 
San Francisco, CA 94102 

1331 N. California Blvd. 
Fifth Floor 
Walnut Creek, CA 94596 

Wilson F. Wendt 
wilson.wendt@msrlegal.com 

Re: Point Buckler. LLC: Supplement to Our Letter of March 25. 2015 

Dear Mr. Armstrong: 

T 925 935 9400 
F 925 933 4126 
www.msrlegal.com 

By my letter of yesterday I responded to BCDC's letter to our clients of January 30, 
2015. That letter contained several attachments including Attachment D, Photos of 
Structures on Other Managed Wetlands. I am enclosing with this letter copies of 
those photos in a slightly different format labeled and prepared a bit more formally. 
Our client had provided this to be attached to our letter and through inadvertence we 
attached a prior set of photographs. I do not believe these differ substantially from 
those attached to our letter but to the extend they do, we are supplementing our 
letter with the enclosed photographs. 

Very truly yours, 

Wendt 

WFW:jj 
cc: Clients 

John Bowers, BCDC Staff Counsel 
Solano County Planning Department, Attn: Mike Yankovich 
Supervisor Linda Seifert 
Solano Resource Conservation District 

Offices: Walnut Creek/ San Francisco / Newport Beach 

PBJS\52236\962279.1 
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2x 50' RV Mobile Homes 

1x 50' RV Mobile Home 
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1x Dock 
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Lawrence S. Bazel 
(415) 402-2711 

lbazel@briscoelaw.net 

BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 

SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 

(415) 402-2700
FAX (415) 398-5630 

16 February 2016 

By E-Mail 

John Bowers 
Legal Counsel 
San Francisco Bay Conservation and Development Commission 
50 California Street, Suite 2600 
San Francisco, CA  94111 

Subject: Point Buckler Island 
BCDC Enforcement File No. ER2012.038 

Dear Mr. Bowers: 

In am writing, on behalf of Point Buckler Club, LLC (the “Club”), to respond to your 
letter of 17 December 2015.   

In that letter you said that “the information and analysis that Mr. Wendt [former counsel 
to the Club] stated he wanted to provide to us relates primarily, although not exclusively, to the 
question of whether the hydrological conditions on Pt. Buckler Island…did or did not satisfy the 
definition of a ‘managed wetland’ as that term is defined in section 29105 of the Suisun Marsh 
Preservation Act.”  Although I have no doubt that you are characterizing Mr. Wendt’s comments 
correctly, I’m not clear on the relevance of that information.   

The principal issue for the Club, as I understand it, is whether the work done in 2014 was 
subject to the permit provisions in § 29500 of the Suisun Marsh Preservation Act, or whether the 
work was exempt under § 29501.5.  The exemption of § 29501.5 turns on the existence of a 
certified individual management plan, not on whether there are managed wetlands, a phrase that 
is not used in that section.  As a result, it appears that the status of Point Buckler as (or not as) a 
managed wetland is not relevant to the legal analysis of whether a permit was required.  Please 
correct me if I’m missing something.   

No one seems to dispute the fact that Point Buckler was a managed wetland in the past.  
To my knowledge, BCDC has never issued a permit allowing any other use to be made of the 
island.  Isn’t BCDC’s position that a managed wetland cannot be legally abandoned without a 
permit?  (See 14 CCR § 10125 (defining “substantial change in use” to include “abandonment” 
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of a “managed wetland”.)  If that’s the case, isn’t Point Buckler still legally a managed wetland 
in the eyes of BCDC regardless of whether the island has in fact always been a managed 
wetland?   

Your letter also refers to the additional information requested by the Regional Board in 
their letter of 9 December 2015.  As you may know, the Regional Board refused to extend a 
deadline established by the cleanup and abatement order.  The Club filed suit in Solano Superior 
Court and obtained a stay of that order.  The Regional Board then rescinded the cleanup and 
abatement order.   

The Regional Board now says that it would like to collect the data referred to in its 
December letter by itself, using its own consultants.  Because of that interest, a meeting set for 
22 February 2016 has been postponed.  My understanding is that BCDC was invited to that 
meeting, and I expect BCDC to be invited to future meetings between the Club and the Regional 
Board.   

Some of the information you requested is included in the technical report prepared by 
Applied Water Resources in October 2015, which was submitted to the Regional Board.  I am 
attaching a copy.  Among other things, Applied Water Resources identified the presence of water 
on the island at high tide by comparing aerial photographs taken by NOAA in 2013 at MHW and 
MLLW.  Figure 3 shows that at high tide water was present in a few channels, and Figure 2 
shows that water was present in the old levee ditch.  The rest of the island inside the levee was 
dry.  That is exactly what we observed during the site visit in October 2015, when we all walked 
around the island on hard ground, even though (as John Sweeney reported) water inside the levee 
was being maintained at a high level.   

A figure prepared by the Regional Board, which I am also attaching, shows that 
according to Lidar measurements taken before 2014, the island is above MHHW except in a few 
areas.  This conclusion is consistent with aerial photographs from Google Earth. If you compare, 
for example, the largest channel on the island (which comes in from the northeast) and the land 
surrounding it in 2013 and 2015 (which I’ll provide in separate e-mails), you will see that there is 
very little observable change other than the levee.   

As I told the Regional Board, I don’t see any reason why there can’t be tidal wetlands on 
the island along with duck ponds and uplands.  The Club remains interested in a resolution.  
There ought to be a way to work our differences out.   
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Thanks very much for considering these comments, and please call if you have any 
questions.   

Sincerely, 

Lawrence S. Bazel 
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E
0 50 100 150 200 25025 Feet

Legend
Name

GF Flash board riser
!U Slide gate

Interior levee top
Managed duck pond
Sheet pile energy dissipator
Culvert(s)
Primary ditch (width 20')
Helipad
Tidal breach (width 20')
Cabin on piers  (40' x 70')
Kite board rigging area on piers  (100' x 100')
Club access on piers (12' X 50') 

Plan Notes:
1. Boat dock to remain
2. Structures to be constructed on piers
3. Levee to remain and be maintained in order to

prevent further loss of island habitat due to
wave erosion

4. All levee breaches to be installed using sheet-
     pile for scour protection
5. All levee breaches to be overcrossed

Drawing dated:  July 20, 2016  [dwg 1]



BRISCOE IVESTER & BAZEL LLP 

155 SANSOME STREET 
SEVENTH FLOOR 

SAN FRANCISCO CALIFORNIA 94104 
(415) 402-2700

30 August 2016 

By Electronic Mail 

San Francisco Bay Conservation and Development Commission 
Attention: Greg Ogata 
455 Golden Gate Avenue, Suite 10600 
San Francisco, CA 94102-7019 
reception@bcdc.ca.gov 

Subject: Public Records Act Request 

Dear Mr. Ogata: 

Max Rollens 

4/5-402-27/6 

mrol I ens@briscoelaw.net 

I am writing, in accordance with the California Public Records Act (Government Code§§ 
6250 et seq.) to request a copy of the following: 

1. All five-year reviews that the San Francisco Bay Conservation and Development
Commission ("BCDC") has created in accordance with Public Resources Code section 29422; 

2. All Civil Penalty Orders issued by BCDC;

3. All documents related to any BCDC enforcement action taken against duck clubs
or "managed wetlands" as the term is defined in Public Resources Code section 29105; 

4. All documents related to any BCDC enforcement action where penalties were
sought because trailers or containers ( e.g. mobile army trailers, storage containers, or flat-rack 
containers) were placed on a property in Suisun Marsh; 

5. All permits issued in Suisun Marsh in accordance with Public Resources Code
section 29500 to duck clubs or "managed wetlands" as the term is defined in Public Resources 
Code section 29105; 

6. All documents asserting that an individual management plan for any "managed
wetland" as the term is defined in Public Resources Code section 29105 other than Point Buckler 
had expired or no longer applied to the site. 
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In accordance with Government Code section 6253. l(a), we are requesting assistance 
with this request. If you have any questions, please contact me at (415) 402-2716 or 
mrollens@briscoelaw.net. We look forward to receiving a response from you within 10 days 
from the receipt of this request, as required by California Government Code section 6253( c ). In 
addition, because we need these documents by 9 September 2016, we appreciate any help and 
will do whatever we can to help move things along. 

Thanks very much for your assistance. 

cc: Marc Zeppetello (by e-mail) 
John Bowers (by email) 

Sincerely, 

�� 

Max Rollens 



San Francisco Bay Conservation and Development Commission 
455 Golden Gate Avenue, Suite 10600, San Francisco, California 94102 tel 415 352 3600 fax 415 352 3606 

Max Rollens 
Larry Bazel 
Briscoe Ivester & Bazel LLP

155 Sansome Street, ih Floor 
San Francisco, CA 94104 

Re: Response to Public Records Act Request 

Dear Max and Larry: 

September 9, 2016 

This letter responds to your Public Records Act request, dated August 30, 2016, as modified 
or narrowed based on my telephone conversation with Larry on September 2nd. As discussed 
below, our response addresses each of the six categories of documents described in your 
request. 

Category 1 

Your request for all "five-year reviews" that BCDC has created in accordance with Public 
Resources Code section 29422 is vague and ambiguous. However, interpreting this request as 
calling for all documents by which the Commission has, from time-to-time, but at least once 
every five years after certification, reviewed the certified local protection program, and each 
component thereof, in accordance with Public Resources Code section 29422(a), and 
determined whether such program is being effectively implemented in conformity with the 
policies of the Suisun Marsh Preservation Act, we have located no documents responsive to this 
request. 

Category 2 

In my conversation with Larry on September 2nd, I noted that it would be overly 
burdensome and time-consuming to attempt to locate all civil penalty orders ever issued by 
BCDC, and offered to provide copies of the ten largest civil penalty orders issued by BCDC. 
Larry indicated that this would be acceptable as an initial matter and that, once you review 
those orders, you would let me know if you request that we search for additional, and older, 
civil penalty orders. 

Following our telephone conversation yesterday afternoon, we provided copies of the 
following orders by email yesterday: 

• Stipulated Cease and Desist and Civil Penalty Order No. CCD 2016.01, Trux Airline
Cargo Services and City of South San Francisco.

info@bcdc.ca.gov I www.bcdc.ca.gov 

State of California I Edmund G. Brown, Jr. - Governor @50 
.... 
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• Stipulated Cease and Desist and Civil Penalty Order No. CCD 4-09, San Pedro Cove

Homeowners Association, Inc.

• Stipulated Cease and Desist and Civil Penalty Order No. CCD 1-08, Golden Gate Bridge,

Highway, and Transportation District.

• Stipulated Cease and Desist and Civil Penalty Order No. 1-06, KMC, Inc. and Thomas

Mosely.

• Stipulated Cease and Desist and Civil Penalty Order No. CCD 3-02, Todd J. Dworman,

T.J. Enterprises, LLC and Waterpark Lofts, LLC.

• Civil Penalty Order No. CCD 1-01, Light and Sound 186, Ltd., Belvedere Beach, Inc. and

David Papera.

• Stipulated Cease and Desist and Civil Penalty Order No. CCD 3-00, City of Redwood

City.

• Stipulated Cease and Desist and Civil Penalty Order No. CCD 2-00, San Francisco

International Airport.

• Settlement and Stipulated Cease and Desist and Civil Penalty Order No. CCD 1-98,

Martinez Auto Dismantlers, Inc. and City of Martinez.

• Settlement and Stipulated Cease and Desist and Civil Penalty Order No. CCD 1-93,

Richard and Dolores Karnes.

In addition, this morning we located another order, from 2003, that I will forward by email 

this afternoon: Stipulated Cease and Desist and Civil Penalty Order No. CCD 1-03, J.E. 

McAmis, Inc. 

Finally, the largest civil penalty recovered by BCDC, in the amount of $373,000, was paid 

pursuant to a settlement agreement or consent judgment negotiated by the Attorney General's 

Office to resolve litigation, not pursuant to a civil penalty order. The permittee and alleged 

violator was Hanson Aggregates Mid-Pacific, Inc., and the alleged violations included 

unauthorized extraction of materials from the Bay and numerous permit violations. To date we 

have been unable to locate a copy of that settlement agreement or consent judgment. 

Categories 3 and 4 

In my conversation with Larry on September 2nd, we agreed that the term "BCDC 

enforcement action," as used in these requests, means a formal BCDC enforcement action or 

proceedings that resulted in a cease and desist order or civil penalty order. With this 

understanding, we have located no documents responsive to these requests. However, we 

have located and are providing with this letter a copy of Executive Director Cease and Desist 
Order (No. ECO 1-07), issued to John Zettner and Jeffrey Dittmer for unauthorized grading and 
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the placement of fill in the Suisun Marsh, even though this enforcement action was not taken 

against a duck club or 11managed wetland." 

In addition, as I explained on our call yesterday, in some cases, BCDC initiates an 

enforcement investigation that is resolved through submission of a permit application (and the 

subsequent issuance of a permit by BCDC) or as a result of an enforcement action taken by 

another regulatory agency. Although not responsive to these requests, we are providing 

copies of the following documents related to BCDC enforcement investigations in Suisun Marsh: 

• Chipps Island, Duck Club #915. Letters from the Army Corps of Engineers dated

October 24, 2011 and September 1, 2016.

• Duck Club 303. Letter from BCDC dated March 23,2015.

• Blue Bird Duck Club No. 903. Letter from BCDC dated June 3, 2009.

• Club# 707. Letter from BCDC dated May 13, 2005.

• Club #912. Letter from BCDC dated May 13, 2005.

• Tule Bell Duck Club. Letters from BCDC dated March 19, 2004 (one to Mike Garton,

one to Steve Abbs}; Removal and Use of Imported Material and Monitoring Plan for

the Tule Bell Upland Restoration Project (July 15, 2004}; and Letter from BCDC dated

July 20, 2004.

•

• 

Wagenet Duck Club. Letter from BCDC dated June 28, 2002 and Memorandum re: List

of Pending Administrative Matters dated November 8, 2002.

Sunrise Island Duck Club, Duck Club No. 405. Letters from BCDC dated August 31,

2000, November 15, 2000, and November 7, 2002
.:. 

We have not provided all documents related to each of these enforcement investigations. 

Please let us know if you would like to arrange to review the applicable enforcement files for 

any or all of these investigations. 

Category 5 

With this letter, we are providing a spreadsheet listing 212 BCDC permits issued for 

development activities in the primary management area of the Suisun Marsh. The spreadsheet 

provides the permit number; permittee; location; and a brief description of the subject of the 

permit. Upon request, we will provide copies of any of the permits listed on the spreadsheet. 

Category 6 

We are providing a copy of a letter from BCDC to Nedzlene Ferrario, Solano County, dated 

October 28, 2014. The letter notes that the proposed project is located on Club 902 and is 

currently managed under the Suisun Marsh Management Program, but if the project is 
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implemented, the project site will become subject to the Commission's permitting jurisdiction 

under both the Suisun Marsh Preservation Act and the McAteer-Petris Act. 

Conclusion 

Please contact me if you would like copies of any additional responsive documents, as 

discussed above, including any of the individual marsh development permits listed on the 

spreadsheet, or if you have any questions. 

MZ/go 

Enclosures 

/JP!� 
MARC ZEPPETE LO 

Chief Counsel 



Name Penalty 
Settlement and Stipulated Cease and Desist and 
Civil Penalty Order No. CCD 1-93, Richard 
and Dolores Karnes. 

$220,000 in penalties over 5 years plus 10% 
interest per year 

Stipulated Cease and Desist and Civil Penalty 
Order No. CCD 2016.01, Trux Airline Cargo 
Services and City of South San Francisco. 

$210,000 in penalties but won’t have to pay 
$10,000 if order complied with 

Stipulated Cease and Desist and Civil Penalty 
Order No. CCD 2-00, San Francisco 
International Airport. 

$122,000 (doesn’t call the payment penalties) 

Stipulated Cease and Desist and Civil Penalty 
Order No. CCD 3-02, Todd J. Dworman, T.J. 
Enterprises, LLC and Waterpark Lofts, LLC. 

$90,000 in penalties, but will only have to pay 
$40,000 if all terms complied with 

Stipulated Cease and Desist and Civil Penalty 
Order No. CCD 1-08, Golden Gate Bridge, 
Highway, and Transportation District. 

$50,000 but penalties stayed and won’t become 
due if order complied with 

Stipulated Cease and Desist and Civil Penalty 
Order No. CCD 3-00, City of Redwood City. 

$45,000 in penalties 

Civil Penalty Order No. CCD 1-01, Light and 
Sound 186, Ltd., Belvedere Beach, Inc. and 
David Papera. 

$40,000 in penalties 

Stipulated Cease and Desist and Civil Penalty 
Order No. 1-06, KMC, Inc. and Thomas 
Mosely. 

$37,500 in penalties, but will only have to pay 
$13,500 if all terms complied with 

Stipulated Cease and Desist and Civil Penalty 
Order No. CCD 1-03, J.E. McAmis, Inc. 

$37,500 penalty 

Stipulated Cease and Desist and Civil Penalty 
Order No. CCD 4-09, San Pedro Cove 
Homeowners Association, Inc. 

$35,000 in penalties, but penalties stayed and 
won’t become due if order complied with 
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San Francisco International Airport 
International Terminal, Fifth Floor 
P. 0. Box 8097
San Francisco, California 94128

ATIENTION: John L. Martin 

January 31, 2001 

SUBJECT: Commission Cease and Desist and Civil Penalty Order 
No. CCD 2-00, San Francisco International Airport 

Gentlemen: 

GRAY DAVIS, Governor 

Enclosed is the executed original of Commission Cease and Desist and Civil Penalty 
Order No. CCD 2-00. We have not issued it until now because we have been working with the 
Pait of San Francisco to obtain an executed agreement to ensure that the $82,000 that the Ai1-port 
will transfer to the Port will be spent in a manner consistent with the Commjssion's direction. 
We just recently obtained that agreement, which is attached as Exhibit 3 to the order, and can 
now issue the order. Please be sure to comply with all of the te1ms and conditions of the order 
by the deadlines indicated in the order. 

Thank you for your cooperation, and please feel free to call Jonathan Smith of my staff if 
you have any questions. 

Enc. 

cc: Dale Blount 
Melba Yee 
Carol Bach 
R. Christopher Locke
Ast Feinstein
Alan Hopkins

Executive Director 

Dedicaled to making San Francisco Bay better. 



STATE OF CALIFORNIA 

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
50 CALIFORNIA STREET. 26rri FLOOR 
SAN FRANCISCO, CALIFORNIA 94111 

PHONE. (415) 352-3600 

http i/ceres ca gov/bcdcl 

San Francisco International Airport 
International Terminal, Fifth Floor 
P. 0. Box 8097
San Francisco, California 94128

January 31, 2001 

AITENTION: Dale R. Blount, Planning and Environmental Affairs 

SUBJECT: Commission Cease and Desist and Civil Penalty 
Order No. CCD 2-00, San Francisco International Airpon 
Effective Date: January 31. 2001 

Ladies and Gentlemen: 

I. Settlement and Stipulated Cease and Desist and Civil Penalty Order

GRAY DAVIS. Governor 

The San Francisco Bay Conservation and Development Commission ("the 
Commission" or "BCDC") has been investigating an enforcement action (''the action") 
against the San Francisco International Airport ("SFO" or 'the Airport"). The 
Commission and the Airport now want to settle and to resolve the matters raised by the 
action and to enter into this settlement and stipulated cease and desist order solely to avoid 
the delay expense, and unceltainty of result that would be involved if the Commission were 
to initiate a fonna.l enforcement action. In doing so, the Airport admits no wrongdoing or 
liability with regard to the matters alleged by the Commission. 

Therefore, pursuant to California Government Code Section 66638, the Commission 
hereby orders and the Afrport hereby agrees to all of the following: 

A Within 30 days of the issuance of this order, the Airpo1t shall 
pay $40,000 to the BCDC Cleanup and Abatement Fund; 

B. Within 30 days of the issuance of this order, the Airport hall
transfer upon issuance of this order to the Port f San
Francisco $82 000 for use by the Port of San Francisco at its
Heron's Head Park at Pier 98 along the southern waterfront
for additional vegetation in the high marsh and transition
zone adjacent to both old and newly-created tidal marsh as
more specifically desc1ibed in a memorandum from Ande
Beru,ett to the file CCD 3-97 and ER99-73 dated March 1�,
2000 with attachments (Exhibit I to this order) and for the
installation of signs and vetegation as described more fully in
a draft agreement between BCDC and the Port (Exhibit 3 to
this order):
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C. The Airpo11 shall comply fully and completely with the "SFO
Revised Compliance Review Process" as developed jointly by
the Commission staff and the Airport staff, a copy of which is
attached as Exhibit 2 to this order; and

D. The Airport shall extend the monit01ing period for marsh
restoration required by Commission Cease and Desist Order
No. CCD 3-97 by two years.

II. Findings

This stipulated order is based on the following findings:

A The City and County of San Francisco owns the site on which 
the San Francisco International Airport operates. 

B. The Airpo1t site includes prope1ty located between San
Francisco Bay and Airpo11 runway 1 OR/28L, which consists
of a runway taxiway, an access road, and wetland and uplands
located between the Bay and the access road.

C. The Commission has Bay and shoreline band jurisdiction at 
the site pursuant to Section 666IO(a) and 666lO(b) of the
McAteer-Pet1is Act, Cal. Govt. Code Sections 66610(a) and
66610(b).

D. On September 11, 1997, BCDC issued Stipulated Cease and
Desist and Civil Penalty Order No. CCD 3-97 to San
Francisco Interna6onal Airpott. CCD 3-97 resolved the alleged
unauthorized excavation and placement of fill in and along tidal
marsh within the Commission's Bay and shoreline band
jurisdiction ("the earlier violation"). The stipulated order
required the restoration and monitoring of th� site and the
payment of a penalty of $20,000 into the Bay Fill Cleanup and
Abatement Fund.

E. In 1999, the Airport commenced regular runway maintenance
by ente1ing into a contract for the removal of the top of the
Airport's runways and their replacement.

F. In late 1999, the Commission staff became aware of an alleged
violation at the site where the earlier violation occu1Ted. The
alleged violation involved the placement of fill mate1ial and
related grading activity undenaken by the contractor. The
material had been removed and excavated from the Airport's
runways as part of a maintenance project, and then stored and
spread in the Commission's Bay and shoreline band
ju1isdiction, rcslllting in the placement of loose fill in
approximately one acre of restored tidal marsh.
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G. When the Airport became aware of the alleged violation, the
Airpo1t ordered the contractor to cease operations and SFO
commenced cleanup activities.

H. From November 1999 through Ap1il 2000, members of the
BCDC staff met on numerous occasions with members of the
Airport staff and representatives of the contractor to discuss
and to analyze the events that led up to this alleged violation.

1. As prut of these discussions, the staffs of BCDC and the
Airport have identified vruious areas where communication and
cooperation between the two agencies could be improved and
where the Airport's effo1ts to ensure full compliance with aJJ
pennits and environmental laws, including the McAteer-Petris
Act and the San Francisco Bay Plan, could be substantially
improved.

J. BCDC and the Airpo1t now want to settle and to resolve the
matters raised by this enforcement action and to enter into a
settlement and stipulated cease and desist order solely to avoid
the delay, expense, and unce1tainty of result that would be
involved if the Commission were to initiate a contested
enforcement action. In doing so, the Airpo11 admits no
wrongdoing or liability with regard to the matters alleged by
the Commission.

K. BCDC and the Airport beHeve that an appropriate resolution of
the alleged violation would consist of a stipulated order that
requires the following:

1. The Airpo1t shall pay (a) a civil penalty of
$40,000 into the Bay Fill Cleanup and Abatement
Fund and (b) transfer $82,000 to the Port of San
Francisco for use at Heron's Head Park at Pier 98
along the southern San Francisco waterfront for
the further planting and care of approp1iate
vegetation in the high marsh and transition area of
the site; and

2. The Airport shall adopt and comply fully and
completely with the "SFO Revised Compliance
Review Process," a copy of which is attached as
Exhibit 2 Lo this order.

L. The Commission concludes that such a settlement 1s
appropriate under all of the circumstances of this case.



Commission Cease and Desist 
and Civil Penalty Order No. CCD 2-00 

San Francisco International Airport 
January 31, 2001 
Page4 

Ill. Disclaimer of Effect of Order on Private Rights or Public Regulations 

This order shall have no effect on any rights, duties, or obligations established by 
p1ivate agreement or by the laws and regulations of other public bodies. 

IV. Disclaimer of Recognition of Property Rights

This order shall not constitute any recognition of property rights.

V. Waiver of Right to Appeal

By stipulating to the issuance of thfa order, the City and County waive any and all
1ight to appeal the issuance of this order in any way, including the filing of an action in 
Superior Court of the State of California. 

VI. Possible Court Action for Noncompliance

Strict compliance with this order is required. Failure to comply stiictly with any and
all terms and conditions of this order can result in the Commission filing a lawsuit against 
the pa1ties who fall to comply with this order. Such lawsuit may seek either injunctive relief 
to enforce this order, civil penalties of up to $6,000 per day for each day that the order is not 
complied with, or both. 

Executed at San Francisco, California, on behalf of the San Francisco Bay 
Conservation and Development Commission on the date first written above. 

WT/JTS/rnm 

WILL TRAVIS, Executive Director 
San Francisco Bay Conservation 

and Development Cammi sion 

cc: U.S. Anny Corps of Engineers, Attn: Regulatory Functions Branch 
San Francisco Bay Regional Water Quality Control Board 
Environmental Protection Agency, Ani1: Mike Monroe 
U.S. Fish and Wildlife Service, Attn: Field Supervisor 



BCDC MEMORANDUM 

From: 
To: 
Date: 

Ande Bennett, Enforcement Analyst 
SFLA. File, CCD 3-97, and ER99-73 
March 15, 2000 

Subiect: Mitigation Option 

Pier 98 / Heron's Head Public Park and Wetland Restoration Project 
Project lV!anager: Carol Bach, The Part of San Francisco. 

Project Site 

EXHIBIT 1 

Heron's Head Park is located north of India Basin on a rocky spit which was expanded as 
a result ·of fill placed for Pier 98 and the southern-crossing several decades ago. Based on 
a 1997 restoration plan, the Port of San Francisco completed restoration of 5 acres of new 
tidal marsh in 1999, including the installation ofpl;1blic access improvements that run the 
length of the park. The site is designed for relatively high educational and passive 
recreational use. 

Project Description .. 
The Port is currently seeking funding for expanding a second phase of restoration over 
the nex.t two years. This second phase focuses oi;i a re-veget?-tion effort in the high marsh 
or transition zone adjacent to both old and newly'crea.t�d-.tidal marsh. The plant cover that 
would colonize the high marsh without this restoration would consist of ex.otic plants and 
a depauperate selection of natives. The project will re-introduce a significant number of 
extirpated and endangered plant species that historically were part of the indigenous plant 
communities in high marsh, alluvial spits, and beaches in San Francisco Bai The goal of 
the project is to rehabilitate a unique part of the of the Bay's plant community 
biodiversity, and to create a high quality transition zone at Heron's Head for habitat, 
education, and recreation. 

The Port's project manager has implemented a pilot project and contracted with SLUG 
(San Francisco League of Urban Gardeners) to commence restoration of 1/2 acre of the 
approximately 2 total acres of high marsh. SLUG will collect local and regional seed, 
cultivate and plant-out the propagules, and control exotic species on site. Volunteer 
consultants from the San Francisco California Native Plant Society and the US Fish and 
Wildlife Service have developed the field methods and will remain available to the 
project If adequate funding is obtained this year, the remaining 1 and 1/2 acres of high 
marsh can be complete by 2002, and will provide for a monitoring program. 



Transitional Zone Plant List 

Anneria mamima 

CdsUlleia ambigua 

Cordyf anthus maritimus 
Fsstuca rubra 
Frankinia salana 
Grindelia stricta 

Heliolropium currasa vicum 

1-f emizonia pungens 
Jaumea ·camosa 
Juncus /esueril 
Laslhenia glalxata 

Lasthenia minor 

Layia chrysanthemoides 
Leymus lriticoldss 

Urnonium ealifomica 

Plant.ago ma.ritima . 
SolkJago ronfinfs 

Spergularia macmtheca 

Suaeda ca/ffomica 
Tnglochin martillma 

I Common Name
Pink Sea T rift 
Indian Paint Brush 

Red Fescua 
Atkal Healh 

Fleshy Jaumea 
Rush 

Marsh Rosemary 
Marsh Plantain 

Sand Spur. 

Arrowgrass 

!Status
not ready (seeds)
not ready (seeds)
not ready (seeds)
ready now
seedlings {p 12/1/99)
seedlings (p 12/1/99)
not rea.dy (seeds)
no plant material
seedlings {p 1211/99)
seedlings (p 12/1199)
not ready (seeds}
not ready (seeds)
no plant material
no plant material
ready now & seedlin9:5
ready now & seedlings
seedlings (p 12/1/99)
ready now & seedlings
ready now.& seedlings
seedlings (p 12/1/99}



High MarshfTransition Zone Restoration 
Heron's Head Park, Port of San Francisco 

Item 
Labor to produce 6,000 
Transition Zone Plants 1

Materials to produce 6,000
Transition Zone Plants 1 
Monitoring and outreach 2

TOTAL 

Notes: 

Description 
. 2,400 man-hours. Seed collection to begin 

Summer 2000, with propagation and planting 
Winter 2001 through 2002 as propagules become 
available. Includes nursery personnel� field crews, 
project management 
Field collection materials, nursery materials (pots, 
soil, etc.) 
Labor. SLUG project manager and URS 
(consultants to Port for wetlands restoration 
monitoring). 

Cost 

$48,000 

$12,000 

$22,000 

$82,000 

1. Since these plants are not commercially available, they will have to be propagated from seeds,
requiring extensive labor and time before they will be ready for planting on-site. Six thousand
transition zone plants of at least thirteen species (other species may be added pending research on
appropriate plants and habitat types) will be propagated with the requested funds. Combined with
plants provided for under other funding, these will revegetate approximately 2· acres of transition
zone.

2. Due to the unique nature of this restoration effort, it should be monitored and information gained
should be actively disseminated to other wetlands restoration projects, scientists and land
managers. Funds will be used to pay SLUG's Habitat Restoration Director, who will provide input
on seed collection, propagation, planting, and field observations; and to expand the monitoring and
reporting work by URS (currently under contract to the Port) to include reporting specifically on
transition zone restoration. SLUG and URS will be r�ponsible for disseminating results of
monitoring and information on transition zone restoration to professional, academic, and
communrty-based restoration projects and pe.rsonneL Requested monitoring and outreach funding
will also be used to support education and community participation in restoration work.



EXHIBIT 2 

SFO's Revised Compliance Review Process 

1. Revise/update Project/Contract Managers' Checklist:

SFO shall revise/update current Project/Contract Managers' Checklist to include the
requirement that all projects be reviewed with respect to BCDC jurisdictional areas as
represented on the survey map developed by SFO under this Order. The checklist
will reflect the possibility of the jurisdictional area changing over time and caution the
Project/Contract Managers to have updated surveys taken when the potential of a
change is probable. If an additional survey is conducted, the checklist will instruct
that an update to the survey map's database is to occur.

SFO shall revise the Project/Contract Managers' Checklist within 30 days of the
Order.

Note: Until the survey is complete any project within 500 feet of the shoreline will be
reviewed to provide an earlier survey for the portion of SFO that is within the project
area.

Each Airport Deputy Director with Project/Contract Managers shall be responsible for
this action.

2. Map Jurisdictional Boundary:

SFO will survey the boundary of BCDC jurisdictional areas (from the shoreline
bayward) at the Airport.

SFO will coordinate with BCDC staff to confirm acceptable criteria (determining
control points, scale) for survey and mapping.

Provide results of the jurisdictional boundary survey to BCDC staff for their review
and approval within 60 days of the Order but no earlier than September 30, 2000.

The BCDC jurisdictional survey data base will be updated when a pennitted BCDC
project is completed, survey data has been obtained because of a proposed project
near the BCDC jurisdictional boundary per the Project/Contract Managers' Checklist
or a natural event which appears to have caused a change in topography in the BCDC
jurisdictional area.

The Airport Deputy Director of Facilities, Operations, and Maintenance shall be
responsible for preparing the initial survey/map and maintaining the updated data
base. Each Airport Deputy Director with projects that require additional survey data

1 



shall be responsible for providing this information to the designated office prescribed 
by the Airport Deputy Director of Facilities, Operations, and Maintenance. 

3. Revise/update specifications:

SFO shall revise/update construction specifications to address BCDC jurisdictional
areas. When a project is near BCDC's jurisdictional boundary, site plans will reflect
the boundary .

The revised/updated construction specifications shall be submitted to BCDC for
review within 30 days of the Order. These specifications shall be incorporated into
bid packages within 30 days of SFO receiving BCDC's comments on the
revised/updated specifications.

Each Airport Deputy Director that produces construction specifications shall be
responsible for this action.

4. Prepare List of Activities Not Requiring a Permit:

SFO shall develop a list of activities that can occur within BCDC jurisdictional areas
without a permit, e.g., mowing except for specified locations, wildlife (bird) control
measures that do not require installing equipment, maintaining existing FAA
equipment, aircraft incidents with notification to the BCDC on the following business
day, or soil testing at depths no £Dore than thirty feet below ground surface that does
not result in irrevocable extensive damage to the shoreline.

SFO shall provide the list of activities to BCDC for concurrence/approval within 3 0
days of the Order.

The Manager of Planning and Environmental Affairs shall be responsible for
submitting this list to BCDC.

5. Training:

SFO shall conduct annual training for Project/Contract Managers at SFO on BCDC
jurisdictions at SFO.

First training to take place within 60 days of the Order.

Extend an invitation to BCDC, with 30 days advance notice, to attend training
sessions.
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The Manager of Planning and Environmental Affairs shall be responsible for 
conducting the training and extending the invitation to BCDC. Each Airport Deputy 
Director with Project/Contract Managers shall be responsible for scheduling their 
employees to attend the training. 

MILESTONES 

Within 30 days of the Order 

:» SFO shall revise the Project/Contract Managers' Checklist. 
:» SFO shall provide BCDC staff with revised/updated construction documents 

language specifically addressing BCDC jurisdictional areas. 
� Provide BCDC staff a list of approved activities within BCDC jurisdictional area 

at SFO. 
� 30-day advance invitation to BCDC staff to attend SFO's training session. 

Within 60 days of the Order 

� First annual mandatory training for SFO Project/Contract Managers. 
:» Provide BCDC staff results of jurisdictional boundary survey (no earlier than 

September 30, 2000). 
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EXHIBIT 3 

MEMORANDUM OF UNDERSTANDING 

THIS MEMORANDUM OF UNDERSTANDING ("MOU"), dated for reference 

purposes only as of January JJ_, 2001, is entered into by and between the San Francisco Bay 

Conservation and Development Commission ("BCDC") and the San Francisco Port Commission 

("Port"), an agency of the City and County of San Francisco. 

RECITALS 

A. On November 2, 2000, BCDC voted to issue Cease and Desist and Civil Penalty

Order No. CCD 2-00 ("the order") to the San Francisco International Airport ("the Airport") to 

resolve an enforcement action by BCDC against the Airport that involves the allegedly 

unauthorized placement of fill by a contractor of the Airport on Airport property as part of 

regular runway resurfacing work. The Airport stipulated to the issuance of the order without 

admitting any of the facts alleged by the BCDC staff. 

B. The order requires the Airport to transfer $82,000 to the Port for use at Heron's

Head Park at Pier 98 along the southern San Francisco waterfront to pay for the propagation, 

planting, and maintenance of native species to supplement existing high marsh and transitional 

habitat as described in greater detail in Exhibit A, which is attached and incorporated by 

reference, and for such use as the staffs of BCDC and the Port and representatives of the Golden 

Gate Audubon Society agree upon to reduce impacts on the continued use of wetlands at the site 

by various birds caused or potentially caused by increased human use of the area related lo the 

development of Heron's Head Park. 

C. BCDC, the Airport, and the Port all want to be sure that the $82,000 is used only

for the proposed purposes and is not used by the Port or any other department, division, or other 

entity of the City and County of San Francisco for any other purposes. 
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D. In addition, BCDC, the Port, and Audubon want sufficient funding from the

$82,000 to allow the Port to place approp1iate signs as generally shown on the attached general 

site plan, attached as Exhibit B and incorporated by reference, asking the public not trespass 

beyond the signs and explaining that not trespassing is necessary to protect bird life that 

otherwise might not continue to use the site as intended and also to plant appropriate landscaping 

as generally shown on Exhibit B to create a barrier to prevent the use of social trails that have 

been created by human use of the site to protect continued use of the wetlands portion of the site 

by birds. 

E. BCDC, the Port, and Audubon all under'stand that at some time in the future, it

may be desirable for the P01t to build a fence or to add a rope barrier to existing posts located 

between the main trail and the wetlands at the site as a further method of protecting use of the 

wetlands by birds from adverse impacts due to increased human usage of the site but also 

acknowledge that funding for such additional measures would not be available from the $82,000 

being made available to the Port from the Airport as part of the resolution of this enforcement 

action. 

NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

AGRE EMENT 

1. Recitals. The foregoing recitals are true and correct and are incorporated herein

by reference. 

2. Effective Date. The effective date of this MOU ("Effective Date") shall be the

last date that any one of the parties has executed this agreement. 
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3. Term. The term of this MOU shall be from the effective date to such time

following the date on which the $82,000 in funds provided by the Airport are expended for the 

purpose described in paragraph 5. 

4. Transfer of Funds. The Order provides that within 30 days of the issuance of

Commission Cease and Desist and Civil Penalty Order No. CCD 02-00, the Airport shall transfer 

$82,000 into the Port's capital project account for the Heron's Head Park maintenance, Account 

# CPO 656. Port shall accept such funds, provided, however, that Port will have no 

responsibility for enforcing the Airport's payment obligations under the order and shall only 

incur the obligation hereunder to the extent that the Port actually receives such payment from the 

Airport.· 

5. Permitted Uses. The funds provided by the Airport shall be used by the Port only

to pay for direct costs of the propagation, planting, and maintenance of native species to 

supplement existing high marsh and transitional habitat as more fully described in attached 

Exhibit A or for the installation of appropriate signage and appropriate vegetation to act as a 

barrier against the continued use of social trails at the site as agreed to by the staffs of BCDC and 

the Port and representatives of the Golden Gate Audubon Society and as generally shown on 

Exhibit B. Port shall not be required to expend any additional Port funds for completion of work 

not covered by the Airport's $82,000 payment. 

6. Reports. Starting July l, 2001 and every six months thereafter until all of the
I 

funds have been expended, the Port will provide BCDC with a written report that summarizes the 

funds expended and the results of the work completed with such funds as well as copies of (1) 

the contract or contracts under which the Airport funds will be expended; (2) the contractors' 

invoices; and (3) evidence of the Port's payments using the Airport funds. After all funds have 
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been expended, Port shall submit one final report summarizing all funds expended and 

describing the work completed with such funds. 

7. Entry. BCDC may enter upon the Heron's Head Park Project site at any

reasonable time during construction for the purpose· of inspection. 

8. Notices. All notices, demand, consents or approvals which are or may be required

to be given by either party to the other under this MOU shall be in writing and shall be deemed 

to have been fully given when delivered in person to such representatives of Port and PUC as 

shall from time to time be designated by the parties for the.receipt of notices, or when deposited 

in the United States mail, postage prepaid, and addressed, if to Port to: 

and if to BCDC to: 

Douglas Wong 
Executive Director 

San Francisco Port Commission 
Ferry Building, Suite 3100 
San Francisco, CA 94111 

Will Travis 
Executive Director 

San Francisco Bay Conservation and Development Commission 
50 California Street, Suite 2600 
San Francisco, California 94111 

or such other address with respect to either pa1ty as that party may from time to time designate 

by notice to the other given pursuant to the provisions of this Paragraph. 
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IN WITNESS WHEREOF, the parties have caused this MOU to be executed as of the date first 
wiitten above. 
CITY AND COUNTY OF SAN FRANCISCO, a municipal corporation operating by and through THE SAN FRANCISCO PORT COMMISSION 
By: ___ a_ ....... �_· ____ _ Dou�Wong Executive Director 
Date: _J_- l_l/_· -_C_' ! ____ _ 

APPROVED AS TO FORM: LOUISE H. RENNE City Attorney 
By: 'J1gJ�-Neil Sekhri Deputy City Attorney Port Di vision 

SAN FRANCISCO BAY CONSERVATION 

Executive Director 
Date: /� 

J 
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SAN FRANCISCO &!-,Y CONSERV/l:;·10N 
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SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT 

COMMISSION 
THIRTY VAN NESS AVENUE, SUrTE 2011 
SAN FRANCISCO, CALIFORN IA 94102-6080 
PHO NE: (415) 557-3686 

ISSUED BCDC 

March 1, 1994 

Richard and Dolores Karnes 
1605 Franklin Canyon Road 
Martinez, California 94553 

SUBJECT: Commission Settlement and Stipulated Cease and Desist Order CCD 3-93 
Richard and Dolores Karnes (A&D Auto Wrecking, North Richmond) 
Effective Date: Febmary 17, 1994 

Dear Mr. and Mrs. Karnes: 

I. Settlement and Stipulated Cease
and Desist and Civil Penaltv Order

The San Francisco Bay Conservation and Development Commission ("the Comrrtlssion")
has been investigating an enforcement action ("the action") against Richard and Dolores Karnes 
("Karnes"), who operate A&D Auto Wrecking near the intersection of Parr Boulevard and Garden 
Tract Road in North Richmond, California. The Commission and Karnes now wish to settle and to 
resolve the matters raised by the action and to enter into this settlement and stipulated cease and desist 
order solely to avoid the delay, expense, and uncertainty of result that would be involved if the 
Commission were to initiate a formal enforcement action. In doing so, Karnes does not admit any 
wrongdoing or liability with regard to the matters alleged by the Commission. 

Therefore, pursuant to California Government Code Sections 66638 and 66641.5 through 
66641.9, the Commission hereby orders and Karnes and the Commission hereby agree to a11 of the 
following: 

A. The Karnes shall pay to the Commission in-lieu of the removal of any of the
unauthorized fill at the site $220,000 plus interest of 10% per annum over five years. Payment 
shall be made according to the following schedule: 

1. Within 30 days from the effective date of this order, the Karnes
shall pay $46,000;

2. No later than February 17, 1995, the Karnes shall pay $46,000;

3. No later than February 17, 1996, the K�es shall pay $46,000;

4. No later than February 17, 1997, the Karnes shall pay $46,000;
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Commission Settlement and Stipulated Cease and Desist Order CCD 3-93 
Richard and Dolores 
March 1, 1994 
2 

S. No later than February 17, 1998, the Karnes shall pay $46,000; and

6. No later than February 17, 1999, the Karnes shall pay $45,394.14. 

The Karnes shall make each and every payment by submitting to the Commission 
on or prior to the required payment date a cashier's check in the required amount made payable to 
the "Shell Oil Spill Trust Fund." The Trust Fund shall deposit the payments in an interest-bearing 
account and shall thereafter use the funds, including interest, only for the acquisition, creation, 
restoration, or enhancement of tidal wetlands within either the City of Richmond or West Contra 
Costa County; if no suitable project or site can be found, the Executive Director may refer the matter 
to the Commission to reconsider for allocation of some or all of the funds to all of Contra Costa 
County. 

B. By stipulating to this order, the Karnes acknowledge and agree that the agreement to
and the issuance of this stipulated order does not bind, estop, or otherwise limit in any way the 
authority or jurisdiction of any local, other state, or federal agency, including but not limited to the 
San Francisco Bay Regional Water Quality Control Board, the California State Water Resources 
Control Board, the California Environmental Protection Agency, and the United States Environmental 
Protection Agency, to take any and all actions to enforce local, other state, or federal laws that may 
apply. 

C. The Karnes and their successors shall be able to continue its existing business of 
storing and selling wrecked automobiles at the site and may place fill as necessary to maintain existing 
elevations at the site for 10 years from the effective date of this order. 

D. If, during the period from the effective date of this order to 10 years beyond the
effective date of this order, the Karnes or any agent or successor wants to place any fill in excess of 
such an amount or wants to make any change in the density, intensity, or type of use from that which 
currently exists on the site, the Karnes or their successors will, prior to such action, apply for and 
obtain a Commission permit, and the Commission shall apply those policies that relate to fill in San 
Francisco Bay, ·as contained in either the McAteer-Petris Act or the San Francisco Bay Plan, when 
determining whether to issue or to deny the application. 

E. If, after 10 years from the effective date of this order, the Karnes or any agent or
successor wants either to continue the existing business at the site or wants to place any fill in excess 
of such an amount or wants to make any change in the density, intensity, or type of use from that 
which currently exists on the site, the Karnes or their successors will, prior to such action, app1y for 
and obtain a Commission permit, and the Commission shall apply those policies that relate to fill in 
San Francisco Bay, as contained in either the McAteer-Petris Act or the San Francisco Bay Plan, 
when determining whether to issue or to deny the application. 
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II. Findin�

This stipulated order is based on the following findings:

A. The Commission staff contends and the Karnes admit that they placed substantial
amounts of fill on approximately 13.5 acres of tidal marsh near the intersection of Parr Boulevard and 
Garden Tract Road in North Richmond, Contra Costa County, without a Commission permit from 
1969 through 1971. 

B. The Karnes also admit that they placed additional fill for maintenance since that time
at the same general location without a Commission permit. 

C. The Karnes have since 1969 and continue to operate a business named A&D Auto
Wrecking partially on the site of the unauthorized fill. 

D. The Karnes contend, but the Commission does not accept, the Karnes' argument
that any enforcement action by the Commission is precluded by !aches, a statute of limitations, arid 
estoppel, all generally based on the delay in the Commission's commencing an enforcement action. 

E. The Commission and the Karnes both want to resolve this matter without the cost, the
delay, and the uncertain result attendant to a formal contested enforcement action. 

F. Given the potential contamination of portions of the site, removal of fill from the site
as a remedy appears to be infeasible. 

G. The Karnes have made a diligent attempt to locate appropriate off-site mitigation
within the vicinity of the site, or at least in Contra Costa County, and have not been able to identify a 
suitable site. 

H. Under all the circumstances of this case, the payment of $220,000 over five years
with interest at 10% per annum into the Shell Oil Spill Trust Fund for use for the acquisition, 
creation, restoration, or enhancement of tidal wetlands within Contra Costa County is a reasonable 
and appropriate resolution of this matter. 

I. The Commission is not aware of any evidence that the Karnes knew that they needed
to obtain a Commission pemlit before they placed any of the fill that is the subject of this enforcement 
action. 

J. The Karnes have accepted that the settlement and resolution of this enforcement
matter by stipulation to the issuance of this order does not in any way preclude the initiation of any 
enforcement action by local, another state, or a federal agency, especially by the San Francisco Bay 
Regional Water Quality Control Board to remediate the possible existence of hydrocarbon 
compounds, heavy metals, or other toxic or hazardous materials at the site as a result of this business. 
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K. The Karnes agree that allowing them to continue to operate their business at
the site for only IO years after the effective date of this order is fair and reasonable under all the 
circumstances of this case. 

L. The adoption of this recommended cease and desist order by the Commission shall
not create any presumption that any activity shall be permitted other than in strict conformance with 
the laws and policies of the Commission that may exist at the time the application is submitted. 

III. Disclaimer of Effect of Order on Private Rights or Public Regulations

This order shall have no effect on any rights, duties, or obligatio�s established by private
agreement or by the laws and regulations of other public bodies. 

IV. Disclaimer of Recognition of Propenv Rights

This order shall not constitute any recognition of property rights.

V. Possible Court Action for Noncompliance

Strict compliance with this order is required. Failure to comply strictly with any term or
condition of this order or failure to pay all administrative penalties can result in the Commission filing 
a lawsuit against the parties who fail to comply with this order. Such lawsuits may seek either 
injunctive relief to enforce this order, additional civil penalties of up to $6,000 per day for each day 
that the cease and desist order is not complied with, or both. 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation and 
Development Commission on the date first above written. 

ARP/ITS/mm 

Pi�', /JI I /, //L-
.(LLuz,fJ IC :t� 11,Ql{L@V 

ALAN R. PENDLETON 
Executive Director 

cc: U.S. Army Corps of Engineers, Attn: Regulatory Functions Branch 
San Francisco Bay Regional Water Quality Control Board, 

Arm: Certification Section 
Environmental Protection Agency, Attn: Tom Yokum, P-5 
Office of the Attorney General, Attn: Marjorie Cox 
Office of the Attorney General, Attn: Joe Barbieri 



STATE OF CALIFORNIA GRAY DAVIS, Governor 

SAN FRANCISCO BAY C ... 4SERVATION AND DEVELOPML .T COMMISSION 
50 CALIFORNIA STREET, SUITE 2600 

SAN FRANCISCO, CAL.IFORN!A 94111 

PHONE: (415) 352-3600 

http ://www.bcdc.ca.gov 

City of Redwood City 
1017 Middlefield Road 
Redwood City, California 94063 

ATIENTION: Ed Everett, City Manager 

June 13, 2001 

SUBJECT: Commission Stipulated Cease and Desist and Civil 
Penalty Order No. CCD 3-00; City of Redwood City 
Effective Date: June 7 2001 

Ladies and Gentlemen: 

I. Settlement and Stipulated Cease and Desist and Civil Penalty Order

In 1994, the Commission issued Permit No. 6-94 (hereinafter the ''Permit") to the City of 
Redwood City (hereinafter "the City"), Redwood Shores Properties, Inc. (hereinafter "Redwood 
She.res"), and M. J. Brock and Sons, Inc., dba Ryland Homes Bay Area Division (hereinafter 
"Ryland Homes") for strengthening levees, providing public access on the "exterior levees," and 
providing an "alternative inland" public access route through the Gossamer Isle and Gossamer 
Village subdivisions that would be built within the levee-protected area. The Gossamer Isle and 
Gossamer Village subdivisions were built on the Lido Parcels One and Two, respectively. 

In February of 2000, the Commission conunenced an enforcement action against the 
pennittees concerning.alleged violations of the Permit for failure to: (1) submit and obtain final 
approval for public access and landscaping plans prior to commencement of work; (2) permanently 
reserve and improve the alternative inland public access areas prior to closure of the exterior levees; 
(3) no later than January 1, 1998, submit and record public access instruments to reserve the
161,4 7 5-square-foot alternative inland public access areas except for the public access areas around
Lido Parcels One and Two; (4) prior to either September 1, 1999, or the occupancy of any
residence in Lido Parcels One and Two, submit and record public access instruments to reserve
the alternative inland public access areas adjacent to the Lido parcels; and (5) prior to either
September 1, 1999, or the occupancy of any residence within the Gossamer Isle subdivision,
whichever occurs first, install all required public access improvements in the subdivisions.

Since the Permit was issued, Redwood Shores has conveyed property interests in the levees, 
public access areas and the site of the housing development -to the City and to Ryland Homes. 
Ryland Homes has conveyed its ownership interest in the public access areas within the Gossamer 
Village and Gossamer Isle subdivisions to the Gossamer Village and Gossamer Isle Owners 
Associations, respectively. 

Dedicated to making San Francisco Bay better. 
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The Commission and the City now wish to resolve all matters that give rise to thjs 
proceeding, enter into this settlement, and stipulate to the issuance of this cease and desist and civil 
penalty order solely to avoid delay, expense and uncertainty of result that would be involved if the 
parties were to pursue the formal contested Commission enforcement process. 

Therefore, pursuant to California Government Code Section 66638 et seq., the City 
stipulates to this order and all of its terms and, based on these stipulations, the Commission orders 
the City, all of its agents, and any other persons acting in concert with it to comply fully with this 
order. 

II. Cease and Desist Order

A. Obtain Plan Review and Approval

l. No later than 15 days after the effective date of this order, the City shall
submjt public access plans for the proposed pathway connections in the
Ljdo Parcel Two lagoon-earth-fill-crossing area, for the public access area
south of the Radio Parcel, and for the public access sidewalk and two bike
paths on Radio Road; and

2. If the staff disapproves the plans, the City shall revise them according to
the staffs direction and re-submit them no later than 15 days after the date
of disapproval.

B. Complete All Required Public Access Improvements

1. No later than June 30, 2001, the City shall install and complete all of the
public access improvements required by Special Condit ion Nos. II-B-6
through Il-B-9, including the five required observation decks and related
improvements, except as provided in subsection II-B-2; and

2. No later than October 31, 2001, the City shall- install and complete the
improvements to an approximately 1,000-foot-long portion of the public
access pedestrian and bicycle pathway located on the east side of "Area
H". Before installation of the improvements, the City shall obtain review
and approval of the plans by the Commission staff.

C. Submit and Record Public Access Instruments

1. No later than 20 days after the effective date of this order, th.e City shall
submit to the staff an instrument or instruments to reserve the alternative
inland public access areas withjn its control other than the public access
areas around "area H" that are already reserved through a staff-approved,
recorded grant of easement;

2. Within 21 days of receiving an instrument required by this section, the
staff shall review it and notify the City in writing of any items that are
needed to complete the instrument;
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3. No later than 30 days after the date of notice from the staff, the City shall
correct and re-submit its legal instruments to respond to the staff's
comments; and

4. No later than 15 days after the instruments are approved and signed by the
Commission, the City shall record its instrument(s) and submit copy(s) of
the recorded document(s) to the staff.

Ill. Civil Penalty Order 

Pursuant to California Government Code Sections 66641.5 through 66641.9, the 
Commission hereby orders the City to pay civil penalties as follows: 

A. The City of Redwood City sha11 pay a total of $45,000 for the alleged failure
to: (1) complete the plan review and approval process as required by the
Permit ($5,000); (2) submit and record legal instruments reserving public
access areas prior to January 1, 1998 ($20,000); and (3) install the required
public access improvements: (a) prior to the closure of the exterior levees; and
(b) prior to September 1, 1999 or the occupancy of any residence within the
Gossamer Isle subdivision (Lido Parcel One), whichever occmTed first
($20,000);

B. The civil penalty shall be paid by cashiers checks that is made payable to the
San Francisco Bay Conservation and Development Commission; and

C. The civil penalty shall be paid no later than June 15, 2001.

IV. Findings

This order is issued based on the following findings. 

A. Permit Issues

1. On July 24, 1996, the Commission issued the Pennit to the City of
Redwood City and Redwood Shores Properties to raise, upgrade, use, and
maintain 2.9 miles of an existing flood control levee on the Redwood
Shores peninsula that would protect homes that would be built as part of
the overall project. The Permit includes the following provisions:

a. The pennit requires the construction of public access improvements
and the reservation of public access areas; and

b. The preferred public access alignment is required along the "outer
levee," adjacent to the Bay and tidal marsh, with the provision of an
"alternative inland access" route through the housing development in
case the U. S. Fish and Wildlife Service ordered the outer levee closed
in order to protect endangered species.
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2. The U. S. Fish and Wildlife Service has ordered the closure of the outer
levee and it is now closed to public use.

3. On July 8, 1997, Redwood Shores sold part of its property to Ryland
Homes for the development of the Lido Parcel One (creating the
Gossamer Isle subdivision) and the Lido Parcel Two (creating the
Gossamer Village subdivision). In September 2000, Redwood Shores
recorded its conveyance of property interests in the levees to the City of
Redwood City. Redwood Shores has previously conveyed a deed to
Redwood City for the public access area and parking lot area located
adjacent to the Radio Parcels. As a result, Redwood Shores may no longer
own or control any of the property that is subject to the Permit, except to
retain easements for limited uses that would not interfere with the Permit's
public access requirements.

4. The City states that it wiil install portions of wall-ways located within the
Gossamer Village and Gossamer Isle subdivisions (the "spur pathways")
that will connect with two walkways and observation decks that the City
will install in compliance with the Permit.

5. The City states that it will prepare, on behalf of all the pennittees, the report
required by Section II-B-3 of the Perni.it that reviews the status of the

· closure requirements for the exterior levees.

B. Allegations

1. Between January 26, 2000, and September 18, 2000, the staff notified the
City of alleged violations of the Permit as follows:

a. Failure to submit and obtain approval for public access plans for every
required public access area prior to commencing work as required by
Special Condition Il-A-1;

b. Failure to submit legal instruments to reserve the alternative inland
public access areas within the City's control by January 1, 1998, as
required by Special Condition II-B-4;

c. Failure to construct the public access improvements within the
alternative inland public access areas prior to the closure of the exterior
levees;

d. Failure to construct the public access improvements within the
alternative inland public access areas prior to September 1, 1999, or the
occupancy of any residence within the Gossamer Isle subdivision
(Lido Parcel One), whichever occurred first, as required by Special
Conditions II-B-2 and II-B-6 through II-B-8. The alternative inland
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public access areas include the easement granted by Redwood Shores 
Properties to the City, the "lagoon crossing", the southwest edge of 
the Radio Parcel, walking and bicycle paths along Radio Road, five 
observation platforms, and five parking lots; and 

e. Failure to construct exterior public access levee improvements as
required by Special Condition Il-B-6.

2. In February, March, and April 2000, the staff met with the City and sent
several leuers to discuss the alleged violations and to assist the City in its
compliance efforts. The City stated that it would move forward with the
public access improvements in the Spring and Summer of 2000.

3. As of September 18, 2000, the staff observed that the City had not
complied with the pennit conditions as alleged above: the five parking lots
were not complete, the pathways and landscaping had not been installed on
the exterior levee segments and on the alternative inland access areas
within City control, observation platforms had not been built, not all five of
the parking lots had been completed, public access signs had not been
installed, and not all the public access areas had been reserved by legal
instrument.

4. The City states that the alleged violations are mitigated by the following
factors:

a. Overall construction of the levees was delayed, to a considerable extent,
by inclement weather;

b. Although the alternative inland public access improvements had not
been installed, public access remained open along the outboard
perimeter levees until March 3, 2000 and, therefore, the public was not
deprived of access to the San Francisco Bay, marshlands, tidelands,
and waterways until that date;

c. Closure of the perimeter levees is a condition imposed by a levee
construction permit issued by the United States Anny Corps of
Engineers at the request of the U.S. Fish and Wildlife Service. The
closure has engendered substantial public opposi-tion to which the City
has endeavored to respond by obtaining approval of a modified closure
condition from the responsible federal agencies; and

d. Both the City and the Commission concur that pe1irneter levee access
is preferred to the alternative inland access.
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C. Civil Penalties. The civil penalties agreed upon by the parties to this settlement
are appropriate under the circumstances that the City is wirnng to resolve the
alleged violations in the time frame specified, and has cooperated v.'ith the
Commission staff in resolving the alleged violations.

V. Disclaimer of Effect of Order on Private Rights of Public Regulation

Thjs order shall have no effect on any duties, rights, or obligations establishe
1

d by pnvate 
agreement or by the laws and regulations of other govemrnentaJ bodies. 

VI. Waiver of Right to Appeal

By stipulating to the issuance of this order, the_respondents waive any right to contest the
issuance of this order in any manner whatsoever. 

Vil. Possible Court Action for Noncompliance 

Failure to comply with the terms of th.is order or to pay all applicable administrative civil 
penalties may result in the Commission filing a lawsuit against the parties who fail to comply with 
this order. Any person who intentionally or negligently violates a Commission cease and desist 
order may be liable civilly for up to $6,000.00 for each day in which such violation persists. 

Executed at San Francisco California, on behalf of the San Francisco Bay Conservation and 
Development Commission on tl1e date first above written. 

//� 

,�;;;��h;��·�7 

VIT/EMS/mm 

....-
WJLL TRAVIS 

Executive Director 
San Francisco Bay Conservation 

and Development Commission 

cc: U.S. Army Corps of Engineers, Attn: Regulatory Functions.Branch 
San Francisco Bay Regional Water Quality Control Board, Attn: Certification Section 
Environmental Protection Agency, Attn: Mike Monroe, W-3-3 



Mr. John McAmis 
J.E. McAmis, Inc. 
3125 Southgate Lane 
Chico, California 95928 

Making San Francisco Bay Btlltr 

November 19, 2003 

SUBJECT: Stipulated Commission Civil Penalty Order No. CCD 1-03, J.E. McAmis, Inc. 
Effective Date: November 19 2003 

Dear Mr. McAmis: 

I. Settlement and Stipulated Civil Penalty Order

The San Francisco Bay Conservation and Development Commission ("the Commission" or 
"BCDC") has been investigating an enforcement action ("the action") against J.E. McAmis, Inc. 
("McAmis"). The Commission and McAmis now want to settle and to resolve the matters 
raised by the action and to enter into this settlement and stipulated civil penalty order solely to 
avoid the delay, expense, and uncertainty of result that would be involved if the Commission 
were to initiate a formal enforcement action. In doing so, McAmis admits no wrongdoing or 
liability with regard to the matters alleged by the Commission. 

Therefore, pursuant to California Government Code Sections 66641.S(d), 66641.6, and 
66641.9, the Commission hereby orders and McAmis hereby agrees to pay $37,500 into the 
BCDC Cleanup and Abatement Fund within 30 days of the effective date of this order by 
submitting to BCDC a cashiers check in that amount payable to the San Francisco Bay 
Conservation and Development Commission. 

II. Findings

This stipulated order is based on the following findings:

A. John McAmis is President of J.E. McAmis, Inc. (McAmis, Inc.), a heavy construction and
marine contractor. 

B. McAmis, Inc. entered into a contract with the U.S. Army Corps of Engineers for the
maintenance dredging of the Larkspur navigation channel located at the mouth of Corte 
Madera Creek in Richardson Bay and the disposal of the dredged material at the Alcatraz 
disposal site. 

State of California • SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION • Gray Davis, Governor 

SO California Street, Suile 2600 • San Francisco, California 94111 • (415) 352-3600 • Fax: (415) 352-3606 • into@bcdc.ca.gov • www.bcdc.ca.gov 
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C. The Commission has Bay jurisdiction at both the site of the dredging and the site of
the disposal pursuant to Section 66610(a) of the McAteer-Petris Act, Cal. Govt. Code Sections 
66610(a). The Commission concurred that the project as proposed by the U. S. Army Corps of 
Engineers in Consistency Determination No. CN 15-99 would be consistent with the Commis
sion's Management Program for the San Francisco Bay segment of the California coastal zone. 

D. On September 18, 2002, BCDC received a copy of a letter from the U.S. Environmental
Protection Agency (EPA) to McAmis that requested information regarding alleged overdredging 
and alleged dumping of dredged material outside of the federally-designated SF-11 disposal 
area. 

E. On February 13, 2003, Science Applications International Corporation (SAIC) produced
a ·report on behalf of the EPA. The report analyzed two sources of data. The data consisted of an 
automatically recorded data set taken from.the DDLS positioning system on McAmis's dredge 
scows, and a handwritten log consisting of manually recorded visual readings of the DDLS 
system. SAIC concluded that McAmis may have disposed outside of the SF-11 disposal site as 
many as 66 times. Of these alleged misdumps, however, nearly half were within 50 feet or less 
of the SF-11 disposal site. Some were shown on at least one of the data systems as occurring at 
Los Angeles/Long Beach, at the Port of Oakland, on top of Alcatraz Island, and at Ghirardelli 
Square in San Francisco. McArnis and the Commission agree that McArnis could not and did not 
dispose of dredged material at these locations. 

F. On April 15, 2003, Jon Smith and Allen Brooks of the Commission's staff contacted
McAmis regarding the alleged violations of overdredging and misdumping. McAmis readily 
agreed to discuss the allegations but stated that no infraction had taken place. 

G. McAmis stated to Mr. Smith and Mr. Brooks that the automated GPS system and
manual log relied on by SAIC are inaccurate for a variety of reasons, including human error, 
inherent system error, and a lack of consistent satellite coverage. McAmis also presented a 
"Captain's log" that he believes supports his contention that no violations occurred. The 
Commission's staff and McAmis disagree over the reliability of the various available data sets. 

H. The BCDC staff alleges that McAmis disposed of a total of at least 4,300 cubic yards of
dredged material outside of the authorized disposal site on at last five separate occasions out of a 
total of 455 disposal episodes between late August 2001 and November 2001. McAmis denies 
these allegations. 

I. BCDC and McAmis now want to settle and to resolve the matters raised by this
enforcement action and to enter into a settlement and stipulated civil penalty order solely to 
avoid the delay, expense, and uncertainty of result that would be involved if the Commission 
were to initiate a contested enforcement action. In doing so, McAmis admits no wrongdoing or 
liability with regard to the matters alleged by the Commission. 

J. BCDC and McAmis believe that an appropriate resolution of the alleged violation would
consist of a stipulated order that requires McAmis to pay a civil penalty of $37,500 into the Bay 
Fill Cleanup and Abatement Fund. 
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Ill. Disclaimer of Effect of Order on Private Rights or Public Regulations 

This order shall have no effect on any rights, duties, or obligations established by private 
agreement or by the laws and regulations of other public bodies. 

IV. Disclaimer of Recognition of Property Rights

This order shall not constitute any recognition of property rights.

V. Waiver of Right To Appeal

By stipulating to the issuance of this order, McAmis waives any and all right to appeal the
issuance of this order in any way, including the filing of an action in Superior Court of the State 
of California. 

VI. Possible Court Action For Noncompliance

Strict compliance with this order is required. Failure to comply strictly with any and all
terms and conditions of this order can result in the Commission filing a lawsuit against the 
parties who fail to comply with this order to seek either injunctive relief to enforce this order, 
civil penalties of up to $6,000 per day for each day that the order is not complied with, or both. 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation and 
Development Commission on the date first written above. 

WT/JTS/mm 

WILL TRAVIS 
Executive Director 

San Francisco Bay Conservation 
and Development Commission 

cc: U.S. Army Corps of Engineers, Attn: Regulatory Functions Branch 
San Francisco Bay Regional Water Quality Control Board 
Environmental Protection Agency, Attn: Mike Monroe 
U.S. Fish and Wildlife Service, Attn: Field Supervisor 
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PROPOSED STIPULATED CIVIL PENALTY ORDER NO. CCD 03-01 
(ER 03-26), John McAmis and J.E. McAmis Inc. 

STIPULATION 

1. I, John E. McAmis, on behalf of myself and as President of and on behalf of J.E. McAmis

Inc. ("McAmis Inc."), hereby declare that a copy of the proposed recommended enforcement 

decision and proposed stipulated Civil Penalty Order No. CCD 03-01 ("the proposed order") 

have been provided to me and that I have read and understand the proposed recommended 

enforcement decision and the proposed order and that I agree to the issuance of the proposed 

order on my behalf and on behalf of J. E. McAmis Inc. 

2. I understand that by stipulating to the issuance of the proposed order, McAmis Inc. and

I waive all rights to contest the issuance of the proposed order before the Commission's 

Enforcement Committee and the Commission and all rights to contest the issuance of the 

proposed order in court. 

3. I understand that by stipulating to the proposed order, McAmis Inc. and I agree to

comply with all of its terms and conditions and that any failure to comply with the proposed 

order could result in the Commission's going to court to enforce the proposed order. 

4. I understand and accept that my stipulation to this proposed order is an agreement

with the Commission staff only, and that the Enforcement Committee and Commission will 

exercise their own independent judgment when they review the proposed order and may 

accept it, disapprove it, or recommend alternative terms and conditions. 

5. If the Enforcement Committee or the Commission recommends alternative terms or

conditions, I shall not be bound by those alternative terms and conditions unless I expressly 

agree to them after the Enforcement Committee or Commission recommends them. If I 

expressly agree with the alternative terms and conditions, the Commission shall issue an order 

based on those alternative terms and conditions and I shall be bound by them. However, if I 

do not expressly agree with the alternative terms or conditions as proposed by the Enforcement 

Committee or by the Commission, I shall not be bound by the proposed alternative terms and 

conditions and shall be treated as if I had not stipulated to the issuance of the proposed order. 

In that case, the Enforcement Committee and Commission shall treat this matter as a contested 

matter, and the Commission shall follow its regular enforcement procedures established for the 

resolution of contested enforcement matters. 
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6. I further stipulate that I have the authority to bind McAmis Inc. in all regards that pertain to



STATE Of CALIFORNIA GRAY DAVIS, Governor 

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
50 CALIFORNIA STREET, SUITE 2600 

SAN FRANCISCO, CALIFORNIA 94111 

PHONE: (415) 352-3600 

http: //www.bcdc.ca.gov 

Mr. Joseph Barbieri 
Supervising Depu,ty Attorney General
California Department of Justice 
1515 Clay Street, 20th Floor 
Oakland, California 94612-1413 

SUBJECT: CCD 1-01, Light and Sound 186 and 
David Papera 

Dear Joe: 

July 20, 2001 

Enclosed is a copy of the Commission's Enforcement Decision and Civil Penalty Order 
No. CCD 1-01, which the Com.mission issued to Light and Sound 186 Ltd. and to David Papera to 
impose a civil penalty of $40,000 for the failure to prepare and record a view corridor restriction
agreement and for the construction of an private access stairway without a BCDC permit. The 
order required the payment of the penalty within 30 days of the issuance of the order. The order 
was issued on June 13, 2001 and was served on Light and _Sound 186, Attn. Mr. David Papera, by 
certified mail return receipt requested on June 15, 2001. Mr. Papera acknowledged receipt of the 
order but has not paid the penalty. Thirty d�ys have now passed without payment. The 
Com.mission therefore asks that you file an action against.Mr. Papera to enforce the terms of the 
order. Please feel free to call or to write if you have any questions. 

Executive Director 

Encl. 

Dedicated to making San Francisco Bay better. 
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SAN F�ANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
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S,'.,N FRANCISCO, CALIFORNIA 94111 

PHONE· (415) 352-3600 

www.bcdc.ca.gov 

Light and Sound 186, Ltd. 
David Papera, Principal 
P. 0. Box 1238
Belvedere-Tiburon, California 94920

AND 

Belvedere Beach, Inc., General Partner 
David Papera, President 
209 Golden Gate 
Belvedere, California 94920 

AND 

David Papera 
209 Golden Gate 
Belvedere, California 94920 

June 13, 2001 

SUBJECT: Commission Civil Penalty Order No. CCD 1-01, Light and 
Sound 186, Ltd., Belvedere Beach, Inc., and David Papera 
Effective Date: June 7 2001 

I. Civil Penalty Order

GRAY DAVIS, Governor 

The San Francisco Bay Conservation and Development Co.mmission ("the Commi·ssion"
or "BCDC") has been investigating an enforcement action ("the action") against Light and 
Sound 186 Ltd., Belvedere Beach, Inc., and the principal of these business entities, David 
Papera ("the respondents"). The Commission seeks administrative civil penalties to resolve the 
penalty portion of matters raised by the action. 

Therefore pursuant to California Government Code Sections 66641.S(d), the 
Commission hereby orders the respondents to pay $40,000 to the Commission within 30 days of 
the issuance of this order. 

Dedicated to making San Francisco Bay better. 
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II. Findings

This order for civil penalties is based on the following findings:

A. The respondents owned and leased property located at 330 Beach Road in the City of
Belvedere (the "property") from March 10, 1997 to November 8, 2000.

B. The property consists of a residential parcel and an adjacent tidelot extending 80 feet
inland from the Bay and that Light and Sound 186 leased from the City of Belvedere. 

C.  The Commission has Bay and shoreline band jurisdiction at the site pursuant to 
Section 66610(a) and 66610(b) of the McAteer-Petris Act, Cal. Govt. Code Sections 
66610(a) and 66610(b). 

D. In June 1998, the Commission issued BCDC Pennit No. M97-54 ("the permit'') to
Light and Sound 186, Inc. (actually a limited pa1tnership, Light and Sound 186, Ltd.,
hereafter referred to as "Light and Sound 186") to authorize the demolition and
removal of a previously existing residence that had occutTed without a permit, and the
construc6on of a new residence at the property.

E. Special Condition II-G to the permit required Light and Sound 186 to record an
executed original of the permit within 60 days of the issuance of the permit.

F. Special Condition I-C-2 to the pennit required Light and Sound 186 to execute and to
record a legal instrument to reserve a 15-foot-wide visual access corridor across the
no11hem boundary of the property prior to the commencement of any construction on
the new house.

G. In November 1999, Ande Bennett of the Commission enforcement staff observed that
Light and Sound 186 had commenced the construction of the new residence without
having either executed or recorded the permit. The respondents also had failed to
execute or record the agreement to guarantee the view corridor as required in the
permit.

H. On November 16, 1999, Ms. Bennett mailed a violation notice to the attention of
David Papera of Light and Sound 186 that explained how to remedy these three
violations and the described the possible penalties that Light and Sound 186 would be
subject to if it failed to resolve the violations within 35 days.
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T. On November 16, 1999, and on or around December L4, 1999, Ms. Bennett mailed
instructions and a standard form for the drafting of a view co1Tidor legal agreement to
the respondent's secretary, Leslie Garrard, as requested by Mr. Papera.

J. In January 2000, the respondents cotrected two of the violations by executing and
recording the permit and paying a civil penalty of $3,000. However, the respondents
did not submit the required view corridor agreement.

K. Between January and July 2000, Commission staff tiied unsuccessfully to contact the
respondents by telephone.

L. On January 21, March 29, and May 30, 2000, Ms. Bennett mailed three additional
violation letters to David Papera that explained how to resolve the alleged violation
by submitting the required view conidor agreement and how the standardized fine for
the alleged violation was continuing to accrue.

M.  The Commission enforcement staff received no response to the three additional 
violation letters. However, the staff re-sent the letter of May 30, 2000, by certified 
mail on July 7, 2000. On July 27, 2000, the respondent's engineer, Douglas 
Matteson, contacted Ms. Bennett and stated that he had been given the responsibility 
for correcting the violation. He requested instructions for the preparation of the legal 
instrument. 

N. On August 2, 2000, Ms. Bennett visited the property and discovered a new 130-foot
long, engineered stairway that had recently been constructed between the house and
the edge of the Bay. The permit did not authorize the new stairway nor the removal of
the original, much smaller stairway. Ms. Bennett also noticed that the appropriate
location for the view conidor was different than shown on the permit exhibit.

0. On August 8, 2000, Ms. Bennett mailed a new violation notice that explained that the
construction of the stairway constitutes a violation and that the Commission could
impose an additional fine if the respondents did not submit a fileable amendment
request for after-the-fact authorization of the stairway within 35 days. The new
violation notice also explained that the fine for not subrrtitting the legal instrument
had accrued to $11,200 and that staff had discovered that the permit needed to be
amended to con-ectly depict the appropriate location of the view conidor.

P. Five weeks later, on Seplember 19, 2000, the respondents submitted an application to
amend the permit and a proposed a view conidor agreement document.
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Q. On September 19, 2000, Ms. Bennett contacted Mr. Matteson by telephone and
discussed the submittals and what was needed to complete the amendment and the
view conidor agreement.

R. On October 11, 2000, Ms. Bennett sent written comments to Mr. Matteson to assist
the respondents in remedying the permit violation and unauthorized work.

S. By October 23, 2000, Ms. Bennett had not received any new submittals from
respondents when the respondents' realtor, Nan Allen, informed her that the sale of
the property would occur within a few days.

T. On October 24, 2000, Jonathan Smith of the Commission legal staff sent w1itten
comments concerning the legal instrument to Mr. Papera, Mr. Matteson, and Nan
Allen.

U. On October 24, 2000, Ms. Bennett mailed a proposal to the respondents to settle the
alleged violations. That proposal stated that if within 35 days the respondents paid
the $28,000 in accrued standardized fines for the violations and submitted the
assignment of the permit to the new owners, then the Commission staff would
consider the penalty portion of the respondents' violation resolved and would work
with the new owner to resolve the two violations associated with the property.

V. Thereafter, Mr. Papera made three separate appointments with Ms. Bennett and Mr.
Smith to discuss this proposed settlement, but cancelled each of these appointments
without an explanation.

W. In early November 2000, the respondents submitted all of the required documents for
completing the amendment application except the proof of adequate property interest
for building the stairway on City-owned lands.

X. By including a permit condition that provides that the amended permit would not
become effective until the Commission staff received a copy of a City license for the
improvements on the leasehold, the Executive Director issued the amended permit for
the stairway, the realigned view co1Tidor, and a new hillavator requested by the
respondents.

Y. The respondents executed the amended permit, but did not pay the standardized
penalty portion of the violation, which endured for 91 days and totaled $8,000 if the
respondents had chosen to pay the standardized civil penalties.
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Z. As of late November 2000, the respondents had not informed the Commission staff
that they had already transfen-ed the property to a new owner.

A A. During this time, Mr. Smith continued to assist the respondent in achieving 
compliance with Special Condition Il-C-2 of the permit by writing an approvable 
view corridor instrument. 

BB. In mid-December 2000, Ms. Bennett learned from the respondents' realtor that the 
property had been transferred to a new owner on November 15, 2000. 

CC. From late December 2000 through early January 2001, Mr. Papera left numerous
telephone messages stating that there was enough money in the escrow withholding
account associated with the sale of the property to pay the $28,000 fine that had
accrued. Mr. Papera also stated that he understood that he had caused staff many
problems and that he intended to pay the $28,000 to resolve the penalty portion of the
violation.

DD. On January 3, 2001, the respondents' associate, Pamela Stevens, requested that the
staff meet with Mr. Papera to discuss an appeal of the full amount of the standardized
penalties. The staff agreed to meet and to discuss this matter with her.

EE. On January 8, 2001, Ms. Bennett and Ellen Sampson of the Commission's legal staff, 
met with Mr. Papera. At this time, he stated that he did not have any funds available 
in the escrow account and he hoped the staff would lower the fines to an amount that 
he could afford. The staff informed him that he had cost the State a great deal of 
money by having to continually seek to enforce what should have been routine 
matters and that he needed to further explain why he should not have to pay the full 
fine. Mr. Papera said that now all of his money was tied up in new projects. However, 
he stated that he would contact the staff within 24 hours with a written proposal for 
payment of the standardized fines. 

FF. On January 16, 2001, Mr. Papera sent a letter to Ms. Bennett in which he stated that 
the escrow money would become available in 30 days and, if not, he would make the 
full payment of the fines within 75 days. 

GO. On February 8, 2001, the new owners of the property submitted an approvable view 
corridor agreement and a con-ected assignment form and, on April 13, 2001, the staff 
received a recorded license from the City of Belvedere for the improvements on the 
leasehold, thus validating the amended permit and the after-the-fact authorization for 
the stairway. With receipt of these documents, all but the penalty portions of the 

violations have been resolved. 
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HH. As of the date of this proposed order, the respondents have not paid any portion of the 

$20,000 in accrued standardized fines for the failure to submit and record the view 
conidor agreement and have also not paid any portion of the $8,000 in standardized 
fines for the unauthorized construction of the stairway. 

II. CJ vii penalties are justified in this case because of the· respondents' consistent, long
standing disregard for the Commission's autho1ity and the McAteer-Petris Act. The

proposed penalties for these violations are based on the following facts:

1. The respondents have been aware of BCDC and of its jurisdiction and permit
authority since 1997 when they applied for an after-the-fact permit for

commencing unauthorized work on the property, and on a continuing basis since
November, 1999, while the staff attempted to bring his project into compliance
with BCDC' s laws and pobcies;

2. The respondents have had and continue to have economic benefit from the

construction of the residence as evidenced by the sale of this property, with the
improvements that are the matter of this complaint, for a reported $7.2 million;

and

3. There has been a significant cost to the state for the staff investigation and permit
enforcement time and over the approximately 18 month since this investigation
was made a staff priority during the period between October 1999 and May 2001.

There has been a significant cost to the state for the staff time to prepare this
enforcement rep01t in order to collect the civil penalties that accrued as a result of
the respondents' unwillingness and/or inability to resolve these allegations.

JJ. Thus, the Commission is pmsuing a formal complaint for civil penalties consisting of 

the following proposed penalties: 

1. $20,000 for failure to provide a legal instrument to reserve a view conidor
required by a Commission permit, computed at $100 per day for each of the 825

days that passed between the due date for the instrument, August 8, 1998, and the
date of the sale of the property, November 15, 2000; and

2. $20,000 for placing fill and extracting materials for construction of a shoreline
access stairway without a permit, computed at $200 per day for each of the 396

days that passed between the commencement of the unauthorized work on
October 16, 1999, and November 8, 2000, when the amendment was issued to

authorize this work after-the-fact.
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Ill. Disclaimer of Effect of Order on Private Rights or Public Regulations 

This order shall have no effect on any rights, duties, or obligations established by private 
agreement or by the laws and regulations of other public bodies. 

IV. Dlsclaimer of Recognition of Property Rights

This order shall not constitute any recognition of property tights.

VI. Possible Court Action For Noncompliance

Strict compliance with this order is required. Failure to comply strictly with any and all
terms and conditions of this order can result in the Commission filing a lawsuit against the 
parties who fail to comply with this order. Such lawsuit may seek either injunctive relief to 
enforce this order, civil penalties of up to $6,000 per day for each day that the order is not 
complied with, or both. 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation 
and Development Commission on the date first above w1itten. 

� 

WT/AB/mm 

WILL TRAVIS 
Executive Director 

San Francisco Bay Conservation 
and Development Commission 

cc: U.S. Army Corps of Engineers, Attn: Regulatory Functions Branch 
San Francisco Bay Regional Water Quality Control Board, Attn: Ce11ification Section 
Environmental Protection Agency, Attn: Mike Monroe, W-3-3 
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August 27, 2008 

Commission Stipulated Cease 
and Desist and Civil Penalty Order 
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No. CCD 1-08; The Golden Gate Bridge, Highway, and Transportation District 
Effective Date: August 21, 2008 

Ladies and Gentlemen: 

I. Settlement

A. BCDC Permit No. 22-73. On February 20, 1974, the San Francisco Bay Conservation and
Development Commission ("the Commission" or "BCDC") issued to the Golden Gate Bridge, 
Highway, and Transportation District ("the District") BCDC Permit No. 22-73 (the "Permit"). The 
Permit has been amended through Amendment No. Twenty-Five. The Permit generally authorizes 
construction of the Larkspur ferry terminal buildings and docks, a parking lot for patrons, 
placement of fill in the Bay and shoreline band for these purposes, and dredging a channel to 
accommodate ferries ("the site"). The Permit requires public access adjacent to the ferry terminal 
buildings.and around the perimeter of the parking lot including a bicycle and pedestrian path, 
signage, landscaping, and other improvements. See Exhibit A, Larkspur Ferry Terminal Site Plan; 
and Exhibit B, Commission Permit No. 22-73, Amendment No. Twenty-Five. 

B. Commission Staff Allegations. The Commission staff alleges that the District has not
complied with some of the conditions of the Permit and is in violation of the McAteer-Petris Act 
("MP A") as follows: 

1. Use of Perimeter Public Access Area for Parking. From approximately June 2003 to
present, the District has used the west and south perimeter public access areas,
including a 15-foot-wide public path and the landscaping, for parking by ferry patrons
and District staff. (Violations of Permit Special Conditions II-A, II-E-1 and II-E-2, and
the MPA.)
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2. Failure to Maintain the West, South and East Perimeter Path and Landscaping. From
approximately June 2003 to present, the District has not maintained the required west,
south and east public access path and landscaping areas. (Violations of Pernut Special
Conditions II-E-1, II-E-2-b, II-E-6, and II-E-7.)

3. Failure to Submit Plans and Obtain BCDC Staff Approval for Public Access Map and
Signage Plan and Failure to Install the Approved Map and Signs. From approximately
January 1, 2004 to present, the District failed to:

a. Submit a plan to the BCDC staff for review and approval for a bicycle and
pedestrian map and signage; and

b. Provide and maintain: (1) the BCDC staff-approved landscaping along the east
shoreline, and (2) the bicycle and pedestrian map and signs.

(Violations of Permit Special Conditions II-A and II-E-7.) 

4. Unauthorized Use of the Public Access Areas Adjacent to the Ferry Terminal Buildings
for Non-Public Uses:

a. Office Trailer and District Staff Parking. From approximately August 2007 to the
present, the District has occupied portions of the required public access areas
adjacent to the service building with an office trailer and parking by District
employees;

b. Storage Container. From approximately August 2007 to May l, 2008, the District has
occupied a portion of the public access area adjacent to the service building with a
large storage container;

c. Portable Toilet. Fr:om approximately April 15, 2008 to the present, the District has
occupied a portion of the public access area adjacent to the ferry terminal entrance
with a portable toilet; and

d. Kiosk. The District is occupying a portion of the public access area adjacent to the
ferry terminal entrance with a kiosk.

(Violations of the MP A and Permit Special Conditions II-A and II-E-1-a.) 

5. Failure to Complete the Public Improvements at the Courtyard and within the 300-foot
long East Shoreline (Permit Amendment No. Twenty-Five).

a. From approximately January 15, 2008 to the present, the District has failed to:

(1) Submit final precise plans to BCDC staff for review and approval of
landscaping, irrigation and other public access improvements at the
"courtyard" and the 300-foot-long east shoreline; and

(2) Provide and maintain the BCDC staff-approved landscaping, irrigation and
other public access improvements at the "courtyard" and on the 300-foot-long
portion of the eastern shoreline.
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b. Since February 28, 2008 to the present, the District has installed a "way-finding"
sign without first obtaining BCDC staff approval for a sign plan.

(Violations of Permit Special Conditions II-A and Il-E-8). 

6. Install and Use an Unauthorized Structure. The District is using a structure at the south
end of the service building for storage of hazardous materials without having first
obtained authorization or plan approval. (Violation of the MP A and Permit Special
Condition
II-A.)

C. District Response. Although the District does not agree with all of the Commission Staff
Allegations, it desires to resolve these issues. The District has worked diligently with the BCDC 
staff to create a plan to correct the violations. First, the District has applied for an amendment to 
the Permit to increase the number of parking stalls, to authorize the hazardous materials building, 
to provide improved signage, to maintain and further enhance the landscaping and the public 
access paths, and to obtain all necessary plan approvals. The District staff has also worked with the 
BCDC staff to resolve permit compliance issues with existing improvements and uses at the ferry 
terminal site. The District, however, intends to occupy the required public access perimeter path 
for parking by ferry patrons and District staff until the parking lot can be reconfigured and 
enlarged but no later than December 31, 2008. The District also intends to occupy a portion of the 
public access area adjacent to the service building with an office trailer until September l, 2008. 
Although these continued, unauthorized u·ses violate the Permit and the McAteer-Petris Act, the 
District will prepare a plan to. offset the detriment to public access from these continued uses and 
to compensate for the lack of compliance with other permit conditions. The District's 
compensatory plan will be included in its application to amend the Permit. 

However, the District wishes to note that a number of the Allegations relate to an alleged 
lack of maintenance of improvements for which the Permit does not contain an explicit 
maintenance requirement and that the alleged lack of maintenance with regard to a variety of 
improvements is not based on any objective standard. In addition, Allegation No. 3 asserts a 
failure to obtain BCDC staff approval of signage when Special Condition Il-E-7 merely requires 
"consultation," which District staff believes occurred. The District notes that a number of the 
improvements that are the subject of Allegations were completed in conformance with plans 
approved by the Commission staff. However, Commission Staff and the District have discussed 
BCDC' s unique process of requiring the submission and approval of "precise plans" before actual 
construction of improvements can take place under the Permit, even if prior plans were approved 
as part of the approval of the Permit or an Amendment. 

D. Agreement. The Commission and the District now wish to settle and resolve the matters
raised by the allegations and to enter into this settlement and stipulate to the issuance of this cease 
and desist order (the "Order",) solely to avoid the delay, expense and uncertainty of result that 
would be involved if the Commission were to initiate a contested enforcement action. Therefore, 
the Commission and the District agree as follows. 
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II. Stipulated Cease and Desist Order

Pursuant to California Government Code Section 66638 et. seq, the Commission hereby orders,
and the District hereby agrees to, each of the following terms and conditions: 

A. Complete an Application for and Obtain Permit Amendment No. Twenty-Six. Prior to the
commencement of grading for and construction of the parking lot expansion, the District shall 
apply for and obtain Amendment No. Twenty-Six to the Permit as follows: 

1. The application shall describe, and shall include a plan that depicts, at a minimum,
these elements:

a. Increase the parking capacity at the ferry terminal parking lot;

b. Provide and improve the public access bike and pedestrian path including a new
275-square-foot viewing area on the south shoreline, new public improvements
adjacent to the ferry terminal buildings, an updated sign program and a new bicycle
entry path from Sir Francis Drake Boulevard, all as conceptually depicted on the
District's plans dated April 16, May 13 and June 24, 2008;

c. Provide and enhance the landscaping throughout the public access areas as
conceptually depicted on the District's plans dated April 16, May 13 and June 24,
2008;

d. Establish a view corridor across an approximately 300-foot-long portion of the
southern public access path and landscaped area between the service building
employee parking lot that would remain undeveloped except as authorized or
required by the BCDC Permit. The view corridor must be permanently guaranteed
by a recorded legal agreement that complies with the Commission's requirements
for such agreements;

e. Relocate and maintain the current structure to store hazardous materials;

£. Incorporate any other specific improvements, work, or change in use as 
conceptually depicted on the District's plans dated April 16, May 13 and June 24, 
2008. 

2. Execute, Record and Return Permit.

a. No later than 10 days after the receipt of the amended Permit, the District shall
return an executed copy of the amended Permit to the BCDC staff;

b. No later than 30 days after the receipt of the amended Permit, the District shall
record a copy of the Permit with the Marin County Recorder's office and provide
evidence of recording to the BCDC staff.
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B. Comply with Special Conditions of the Permit. Comply with Special Conditions II-A and II-E
of the Permit. 

1. If the District fails to comply with any requirement of Special Conditions II-A (Plan
Review) and II-E (Public Access) of the Permit as amended, with the exception of the
requirement to maintain landscaping, that failure will constitute a violation of this
Order.

2. For purposes of this Section, the requirement to comply with Special Conditions II-A
and Il-E does not include landscape maintenance.

3. When the District submits plans for plan review under Special Condition II-A, it shall
ensure the plans are comprehensive and depict existing and proposed elements.

4. Once the District receives written approval of plans for an element of the project (e.g.,
the courtyard, landscaping, revised bicycle and pedestrian path), the District will have
complied with Special Condition II-A for that element.

C. Remove Unauthorized Office Trailer, Portable Toilet and Other Structures and Uses

1. No later than September 1, 2008, the District shall remove the following from the
required public access areas adjacent to the ferry terminal buildings:

a. The unauthorized construction office trailer;

b. Parking by Di.�trict staff;

c. The portable toilet;

d. The kiosk; and

e. Any other unauthorized structures or materials; and

2. No later than September 1, 2008, the District shall remove from the non-public access
areas at the site any structures, including but not limited to the hazardous materials
structure located at the south end of the service building, that are not specifically
authorized by the Permit and through Special Condition II-A.

D. Complete Improvements in the Public Courtyard and Eastern Shoreline

1. No later than January 1, 2009, the District shall:

a. Prior to installation, submit and obtain approval by the BCDC staff of final precise
plans for landscaping, irrigation, modular newspaper dispensers and outdoor
furniture, and for landscaping and irrigation within the 300-foot-long portion of the
eastern shoreline near Berth 4, as required by Special Conditions II-A and II-E-8 to
the Permit;

b. Install and complete each and every improvement required by Special Conditions
Il-E-8, as approved by the BCDC staff; and
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c. Make the courtyard and public access areas along the eastern shoreline near Berth 4
fully available to the public as required by the Permit and this Order.

2. By no later than January 1, 2010, enact an ordinance to prohibit placement of individual
newspaper boxes and undertake a monthly program that will remove boxes that
appear anywhere within the public access areas.

E. Undertake Deferred Maintenance and Improve the Perimeter Public Access Path and Make It

Available to the Public. No later than January 1, 2009, the District shall: 

1. Prior to installation, submit and obtain approval for final precise plans for pathway
improvements and maintenance activities in accordance with Special Condition II-A, II
E-1 and II-E-2, and consistent with the District's plans dated April 16, May 13 and June
24, 2008;

2. Undertake deferred maintenance and install and complete each and every pathway
improvement in accordance with Special Condition II-A, II-E-1 and II-E-2, and
consistent with the District's plans dated April 16, May 13 and June 24, 2008; and

3. Make the public pathway available to the public as required by the Permit and this
Order.

F. Undertake Deferred Maintenance and Enhance Landscaping and Make It Available to the

Public. No later than April 1, 2009, the District shall: 

1. Prior to installation, submit and obtain BCDC staff approval of final precise plans for
landscape enhancements in accordance with Special Conditions II-A, II-E-2, II-E-6 and
II-E-7 of the Permit, and consistent with the District's plans dated April 16, May 13 and
June 24, 2008;

2. Undertake deferred maintenance and install and complete each and every landscape
enhancement in accordance with Special Conditions II-A, II-E-2, II-E-6 and II-E-7 of the
Permit, and consistent with the District's plans dated April 16, May 13 and June 24,
2008, including the removal of invasive ivy and ice plant and tree trimming; and

3. Make the landscaping areas available to the public as required by the Permit and this
Order.

G. Remove Parking and Other Unauthorized Uses from Public Access Areas. No later than
January 1, 2009, the District shall permanently remove and prevent parking and other 
unauthorized uses from the public access areas, pathways and landscaping throughout the site. 
This includes the installation of wheel stops to prevent any portions of vehicles from intruding 
onto the public path, signs to inform ferry patrons of the parking boundaries, and other measures 
that may be required by the permit. 
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H. Obtain BCDC Staff Approval for, and Install, Improvements to Public Access Areas Adjacent

to the Terminal Buildings. No later than January 1, 2009, the District shall: 

1. Prior to installation, submit and obtain BCDC staff approval of final precise plans for
enhancements to the public access area adjacent to the terminal buildings in accordance
with Special Conditions II-A, and consistent with the District's plans dated April 16,
May 13 and June 24, 2008. The enhancements include bike racks and seating, among
other improvements;

2. Install and complete each and every improvement in accordance with Special
Conditions II-A, II-E-2, and Il-E-7 of the Permit, and consistent with the District's plans
dated April 16, May 13 and June 24, 2008; and

3. Make the public access area available to the public as required by the Permit and this
Order.

I. Obtain BCDC Staff Approval for, and Install, Sign Program. No later than January 1, 2009, the
District shall comply with Special Conditions II-A, II-E-7(3) and ll-E-8 of the Permit regarding the 
sign program. Specifically: 

1. Prior to installation, submit and obtain approval for final precise plans for the maps
and sign program as required by Special Conditions IT-A, ll-E-7 and II-E-8 to the
Permit; an1

2. Install the signs in accordance with the BCDC staff-approved plans.

J. Record and Return View Corridor Instrument. No later than January l, 2009 the District shall:

1. Prior to recordation, submit and obtain approval from BCDC staff for a legal agreement
that would permanently reserve a view corridor across the southern perimeter public
access path and landscaped area;

2. Record the approved legal agreement with the Marin County Recorder's office; and

3. Provide evidence of recording to the BCDC staff.

K. Contributions. The District shall either:

1. Undertake and complete the following District projects for the purpose of providing
public benefits that improve public access to and along the Bay.

a. No later than January 1, 2009, the District shall install a public seating area in place
of the "kiosk;"

b. No later than January 1, 2009, the District shall modify seven concrete panels in a
concrete wall located between the terminal and the service buildings with the
addition of a metal fence, in accordance with final staff approve plans; and

c. Provide free ferry rides in both directions, on a space-available basis, between the
Larkspur Ferry Terminal and San Francisco for persons with bicycles on weekends
and Memorial Day during May 2009.
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OR 

2. No later than June· 1, 2009, provide $50,000, payable by cashier's check to "BCDC" for
deposit into the Bay Fill Clean-up and Abatement Fund.

L. Force Majeure

1. In the event District is prevented from complying with, or it would be impossible to
comply with, the terms of the Order due to inclement weather, labor disputes, natural
disasters, or an order of a court with jurisdiction the District shall be entitled to
additional time, not to exceed 30 days, with written approval of the Commission's
Executive Director; in completing the actions as specified in L-2.

2. This paragraph applies to compliance with the January 1, 2009 deadline required by
Sections II-D, -E, -G, -H, -1,.-J, -K-1-a and K-1-b and the April 1, 2009 deadline required
by Section II-F.

Ill. Civil Penalty Order 

A. The Commission her�by orders, and the District agrees, that the penalty due by the
District is $50,000. 

B. If the District complies with each and every term of Section II of this Order, the
Commission will stay the penalty and the District will not be required to pay a penalty. 

C. If the District fails to comply with any term of Section II of this Order then the District
shall submit a cashier's check for $50,000, payable by cashier's check to "BCDC" for deposit into 
the Bay Fill Clean-up and Abatement Fund. The District shall submit the check no later than 30 
days from the date of a notice from the Executive Director describing how the District has failed 
to comply with any term or condition of the Order. The Executive Director shall be solely 
responsible for determining whether or not the District has violated this Order. 

IV. Findings

A. This Order is issued based on the Findings and the relevant Commission files including
BCDC Permit File No. 22-73 and BCDC Enforcement File No. ER 07-58, each of which is 
incorporated herein by reference. 

\ 

B. The District owns the Larkspur Ferry Terminal facility including the parking lot, ferry
terminal buildings and docks. The facility (or "site") is located on Sir Francis Drake Boulevard, 
Marin County, California. 

C. On February 20, 1974, the Commission issued Permit No. 22-73 to the District. The
Permit authorized: 

1. Placement and use of solid and pile supported fill in the Bay and shoreline band;

2. Ferry terminal platforms and buildings;

3. A parking lot for approximately 1,100 vehicles;
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4. Dredging of approach channels and turning basin; and

5. A marsh creation project to mitigate the placement of fill, excavation of materials,
and changes in use in the Bay.

D. The following Permit amendments authorized additional activities and imposed
additional Special Conditions that are relevant to this Order: 

1. Amendment No Thirteen (issued August 1994) to widen and improve the terminal's
parking lot perimeter roadway, reduce landscaping within the parking lot, and
improve other aspects of the parking lot.

2. Amendment No. Sixteen (issued June 4, 1997) to increase the capacity of the parking
lot from 1,100 to 1,370 spaces by removing 13,000 square feet of landscaping and
expanding and reconfiguring the parking lot.

3. Amendment No. Nineteen (issued August 27, 2001) to increase the capacity of the
parking lot to from 1,370 to 1,580 spaces by removing 5,100 square feet of
landscaping, expanding the lot and reducing the size of each parking space in the lot.
With this amendment, the Commission added Special Condition II-E-7 that requires
the District: (1) to install new landscaping improvements around the parking lot and
along the eastern shoreline; and (2) to provide, no later than December 31, 2003, after
consulting with BCDC staff and the Marin County Bicycle Coalition, a map at the
entrance of the terminal informing the public of bicycle and pedestrian opportunities
available from the terminal and a signage program around the site.

4. Amendment No. Twenty-Five (issued July 10, 2007) to remove 3,186 square feet of
landscaping near the terminal building and construct a storage building in its place.
With this amendment, the Commission added Special Condition II-E-8 that requires
the District to provide public amenities in the new "courtyard" adjacent to the
storage building including irrigated landscaping, site furniture, and other elements,
as depicted generally in Exhibit J to the permit.

5. Amendment No. Twenty-Six (issued July 10, 2008) to: increase the capacity of the
parking lot from 1,580 to 1,808 spaces by removing 36,000 square feet of landscaping;
restore, reconfigure and enhance the landscaping; restore and improve the perimeter
path; and make other improvements required by this Order.

E. The effective authorization and requirements of the Permit are those that are contained
in the most recently amended Permit. As of June 13, 2008, the effective Permit is Amendment 
No. Twenty-Five. 

F. The Permit contains Special Conditions that require public benefits. The following
Special Conditions are relevant to this Order: 

1. Special Condition II-A-1 requires: "No work whatsoever [with limited exceptions]
shall be perfom1ed ... until final precise ... plans for that portion of the work have been
submitted to, reviewed, and approved in writing by or on behalf of the
Commission."

•
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2. Special Condition II-E-1 requires the District to: " ... hold and maintain the following
areas of the project property open to the public for access to the shoreline ... "
including:

a. A strip of land not less than 25 feet wide except where a narrower width (not less
than ten feet �h�n a narrower area is necessary) generally along the westerly,
southerly, and easterly edges of the parking lot and continuing adjacent to the
terminal buildings;

b. A 2.13-acre area· along the shoreline of the barge canal for a distance of 720 linear
feet of shoreline; and

c. All of the remaining shoreline in the District's ownership extending east from the
2.13-acre area.

3. Special Condition II-E-2 requires: "Prior to the commencement of ferry
operations ... make the following improvements within the areas reserved for public
access and the adjacent tidal area ... " including:

a. Remove all debris;

b. Landscape all public access areas as approved pursuant to Special Condition
II-A;

c. Construct a continuous pathway on the terminal site not less than ten feet wide
that is suitable for pedestrian and bicycle use and conforming to the landscape
plan within the areas reserve under Special Condition ll-E-1.

4. Special Condition II-E-6 requires improvements on the east shoreline: "Within 90
days of the issuance of Amendment No. Thirteen the permittee shall submit final
design or construction drawings for native landscaping, irrigation, two benches ...
and one picnic table .... Further ... install and maintain the landscaping and public
access amenities as part of the perimeter roadway improvement and maintenance
project."

5. Special Condition II-E-7 requires improvements on the east shoreline and a map and
sign program: "Within 30 days of completing the parking lot improvements
authorized in Amendment No. Nineteen ... the permittee shall: (a) install and
maintain native landscaping and irrigation [around the ferry terminal site]; (b) install
and maintain one ... Coast Live Oak and irrigation next to the picnic table on the east
side of the public access path near Berth 4; and (c) install and maintain a map near
the entrance to the ferry terminal and other signage around the ferry terminal
informing the public of the bicycle and pedestrian opportunities available from the
Larkspur Ferry Terminal. The perrnittee shall consult with the Marin County Bicycle
Coalition and the BCDC staff on the content, location an size of the sign program .... " 
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6. Special Condition II-E-8 requires improvements at the "courtyard" and on the east
shoreline: "Within 30 days of completing the installation of the modular Storage and
Inspection Station and public "courtyard" project authorized in Amendment No.
Twenty-Five, the permittee shall install the following: (1) native landscaping and
irrigation; and (2) public "amenities" such as the outdoor furniture and umbrellas in
the courtyard as generally shown on Exhibit J. No later than April 30, 2008, the
permittee shall install 300 linear feet of landscaping including an adequate number
of benches and trash receptacles adjacent to the pedestrian/bicycle over-crossing of
East Sir Francis Drake Boulevard. By February 28, 2008, the permittee shall install a
visitor/ passenger "way finding" (Phase I) signage project at the Larkspur Ferry
Terminal .... " 

H. On September 24, 1976, the BCDC staff approved the District's plans for public access,
dated August 3, 1976. The plans depict a 15-foot-wide bicycle pedestrian path within a 
landscaped corridor that is not less than 25 feet wide. The staff believes that in 1976 the District 
had complied with the permit requirements to provide public access path and landscaping 
improvements. 

1•
' ' 

I. On August 1, 1996, the BCDC staff approved final plans for landscaping improvements
along the east perimeter bicycle and pedestrian path in compliance with Special Conditions 
II-A and II-E-6.

J. On July 28, 1997, the BCDC staff approved revised final plans for landscaping
improvements along the easterly perimeter path in compliance with Special Conditions II-A 
and II-E-6. 

K. On November 2, 2007, Ande Bennett and Erin Bomkamp of the BCDC staff visited the
site and observed: 

1. Approximately 68 vehicles parked on 1,000 linear feet of the required 15-foot-wide
bicycle and pedestrian path and adjacent landscaped areas on the western and
southern sides of the parking lot. Further, they observed that asphalt had been
placed along the 1,000 foot-long curb to form a ramp from the parking lot surface up
to the perimeter path to facilitate vehicle access to the perimeter path for parking;

2. Signs on the pubiic path along Sir Francis Drake Boulevard that direct cyclists away
from the perimeter path and toward the eastern entrance to the ferry terminal. The
District had not, prior to installation of the signs, submitted a sign plan for review
and approval by the BCDC staff; and

3. An unauthorized structure that is located close to the shoreline at the south side of
the service building that appeared to contain hazardous materials.

L. On November 5, 2007, Ms. Bennett spoke with James Swindler, manager of the site,
about the unauthorized use of the bike path for patron parking. Mr. Swindler said the District 
had used the path for overflow parking prior to the time he began his job at the District in 
October 2003. 
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M. On November 26, 2007, Will Travis, the Commission's Executive Director, approved the
District's request for an additional month's time to develop a plan to resolve the violations, 
prepare a plan for parking, and submit an application to amend the permit. 

N. On January 23, 2008, the District showed the BCDC staff a draft plan that would expand
capacity at the parking lot and reduce the perimeter path from fifteen feet to ten feet in width 
along the western and southern side of the parking lot. 

0. In January 2008, Ms. Bennett reviewed the permit file and noted that the permit did not
authorize a structure locate� adjacent to the District administration building that contains 
hazardous materials. Subsequently, Lynford Edwards, the Senior Engineer for the District, told 
Ms. Bennett that the District had constructed the enclosure approximately eight years 
previously. 

P. On March 17, 2008, Denis Mulligan and Rebecca Wessling of the District staff told
Ms. Bennett that the District altered the curb for the westerly and southerly perimeter path in 
early 2003 after ferry rider-ship increased and patrons complained about damage to their tires 
from driving over the curb. 

Q. During her site visits on November 2 and December 13, 2007, and February 13,
March 13, April 9, May 23 and June 5, 2008, Ms. Bennett compared the Permit requirements 
and the approved plans with current conditions at the site. Ms. Bennett observed that: 

1. The path and landscaping around the west, south and east perimeter path was not
maintained as required by Special Condition II-E-1 and II-E-2-b;

2. Final precise plans for irrigated landscaping, furniture, modular newspaper
dispensers and other.public access elements at the "courtyard" had not been
approved by the BCDC staff as required by Special Conditions II-A and II-E-8;

3. Irrigated landscaping, furniture, modular newspaper dispensers and other public
access elements at the "courtyard" had not been completed as required by Special
Condition II-E-8;

4. The path and landscaping along a 300-foot-long portion of the eastern shoreline near
Berth 4 and the pedestrian over-crossing had not been installed and maintained as
required by Special Conditions II-E-1, II-E-6, II-E-7 and II-E-8;

5. The District and had not prepared a map and sign program, as required by Special
Conditions II-A and II-E-7;

6. Final precise plans for a "way-finding" sign plan had not been approved by the
BCDC staff as required by Special Conditions II-A and II-E-8. On February 13, 2008,
Ms. Bennett observed a sign posted at the terminal building that apparently is
intended to be the "way-finding" sign; and

7. Several structures 'and uses had been placed without authorization in the public
access areas adjacent to the terminal buildings, including: (a) a large storage
container; (b) an office trailer, (c) routine parking by District staff and others, (d) a
portable toilet; and (e) a square kiosk, in violation of the McAteer Petris Act and
Special Conditions II-A, II-E-1 and I-E-2.
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R. Following each of her site visits, Ms. Bennett discussed her observations with Mr. 
Mulligan and Mr. Swindler .. 

S. On March 24, 2008, Caitlin Sweeney, Ande Bennett and Ellen Sampson of the BCDC staff
met with Mr. Swindler and Gary Giacomini and Michael Conneran, District representatives, to 
discuss the BCDC staff's observations. 

T. On April 17, 2008, the District applied for Amendment No. Twenty-Six to add 217 more
parking spaces at the site by removing 30,295 square feet of landscaping, relocating the bicycle 
pathway entrance on Sir Francis Drake Boulevard, adding new safety features, maintaining and 
improving the existing perimeter path, and providing a new signage program. 

U. On April 24, 2008, Ms. Bennett and Brad McCrea of the BCDC staff met with District
staff to discuss the proposed intensification of use of the site, the observations by Ms. Bennett, 
and potential enhancements of the public access areas. In response, the District submitted plans 
dated May 13, 2008 that revised the proposed parking lot expansion and included a 275-square
foot viewing platform along the southerly perimeter path, among other elements. 

V. By letter dated May 16, 2008, Ms. Bennett informed Mr. Swindler and Mr. Mulligan that
the amendment would not be fil,able until the District provided an additional application fee of 
$450 and a plan that depicts the Commission's jurisdiction for the site. 

W. On May 23, 2008, Ms. Bennett met with Mr. Swindler, Mr. Mulligan and other District
staff who agreed to: (1) record a legal instrument that would reserve a view corridor along the 
south side of the site; (2) remove invasive ivy and ice plant; (3) provide an updated landscaping 
and irrigation plan for the entire site; (4) remove parking from the public access area; (5) 
provide c). bike rack plan; and (6) install new bike racks and seating near the terminal buildings 
pursuant to BCDC staff-approved plans, among other improvements. 

X. As of the date of this Order, the District continues to allow its patrons to park on the
public access path and landscaped areas and has not resolved the other allegations stated in 
Section I of this Order. 

Y. On July 10, 2008, the Commission issued Amendment No. Twenty-Six to the Permit. The
amendment authorizes the parking lot expansion and requires the District to provide path and 
landscaping improvements, and other public access amenities. 

Z. The Commission's Executive Director has the authority to make minor changes to this
Order as are reasonable and necessary to achieve the goals of the Order including a minor, 
further extension of time provided by Section II-L, but only the Commission may agree to 
substantive changes after a public hearing. Substantive changes include changes to deadlines, 
amount of contributions, the type, location and quality of improvements, and requirements to 
remove any structures or materials. 

AA. Compliance with all the terms and conditions of this Order and of Permit No. 22-73, and 
the contribution and penalty as required by this Order, will resolve each and every allegation 
stated Section I of this Order. 

BB. This Order is a £air and appropriate resolution of this matter because it resolves the 
alleged violations and avoids further delay in correcting the allegations. 
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V. Disclaimer of Effect of Order on Private Rights of Public Regulation

This Order shall have no effect on any rights, duties, or obligations established by private 
agreement or by the laws and regulations of other governmental bodies. 

VI. Waiver of Right to Appeal

By stipulating to the issuance of this Order, the respondents waive any and all right to 
contest the issuance of this Order in any manner whatsoever, including the filing of an action in 
Superior Court of the State of California and also waive any and all right to seek or obtain any 
damages from the State of California, the Commission, members of the Commission, 
Commission employees, and any other state employees based on any claim or cause of action 
alleged to have arisen from this enforcement case. 

VII. Possible Court Action for Noncompliance

Strict compliance with this Order is required. Failure to comply with any and all terms and 
conditions of this Order may result in the Commission assessing civil penalties under Section ID 
to this Order in addition to filing a lawsuit against the parties who fail to comply with this 
Order. Such lawsuit may seek either injunctive relief to enforce this Order, additional civil 
penalties of up to $6,000 per day for each day that the Order is not complied with, or both. Prior 
to filing any lawsuit under this Section, the Commission will meet and confer with the District 
and any other responsible party with the goal of resolving any alleged violation and avoiding 
litigation. 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conse 
Development Commission on the date first above written. 

WT/ES/ AB 

cc: James Swindler, Deputy General Manager, Ferry Division 
Denis Mulligan, District Engineer 

Executive Director 
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Golden Gate Bridge, Highway, and 
Transportation District 

P. 0. Box 9000, Presidio Station
San Francisco, California 94129

ATIENTION: Norma Jellison 

EXHIBIT B 

PERMIT NO. 22-73 

(Issued on February 20, 1974, As 
Amended Tlu·ough July 10, 2007) 
AMENDMENT NO. TWENTY-FIVE 

(Exclusive of Amendment No. Twenty-One) 

Property Development and Management Specialist 

Ladies and Gentlemen: 

On February 7, 1974, the San Francisco Bay Conservation and Development Commission, 
by a vote of 22 affirmative, 0 negative, approved the resolution pursuant to which the original 
permit had been issued. On May 16, 1974, June 5, 1974, June 25, 1974, March 19, 1975, May 20, 
1975, August 26, 1976, July 18, 1978, April 27, 1988, August 15, 1991, November 10, 1992, June 
18, 1993, September 13, 1994, December 6, 1994, December 19, 1996, March 13, 1997, June 4, 
1997, July 9, 1999, October 13, 1999, August 27, 2001, July 10, 2002, May 14, 2004, July 7, 2004, 
aB4 May 2, 2006, and July 10, 2007, pursuant to Regulation Section 10822, the Executive Director 
approved Amendment Nos. One, Two, Three, Four, Five, Six, Seven, Eight, Nine, Ten, Eleven, 
Thirteen, Twelve, Thirteen, Fourteen, Fifteen, Sixteen, Seventeen, Eighteen, Nineteen, Twenty, 
Twenty-Two, Twenty-Three, arui-Twenty-Four, and Twenty-Five, respectively, to which this 
amended permit is hereby issued: 

I. Authorization

A. Subject to conditions noted below, the permittee, the Golden Gate Bridge, Highway and
Transportation District, is granted permission to: 

1. Construct and use a ferry terminal, including:

a. Excavating approximately 2.65 acres from the dry land portion
(approximately 25 acres) of the site and placing no more than 1.75 acres of
pile-supported platforms and riprap within the excavated area and along the
shoreline;

b. Constructing an approximately 17,000-square-foot terminal structure
containing ticket sales, information, incidental terminal service and ferry
related commercial facilities, and a 4,350-square-foot service building to
provide for maintenance of the ferries;

c. Placing in the Bay two boarding floats, one service float, and one service ramp
to serve ferry operations, that will occupy approximately .13 acres of the Bay
surface area for berths one, two and three, and an approximately 3,000-
sguare-foot float £or berth four;

State of California • SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION • Arno/a Schwarzenegger. Governor 
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d. 

e. 

f. 

g. 

h. 

i. 

j. 

k. 

l. 

m. 

n. 

Constructing roadways, walkways and parking lot on the dry land portion of 
the site; 

Reconfiguring the parking lot to include an additional 180 spaces (a total of 
1,280 spaces) by: (1) removing approximately 17,400 square feet of 
landscaping; (2) installing approximately 4,000 square feet of new 
landscaping; and (3) eliminating one of the two existing perimeter driveways, 
as generally shown in the plan entitled "Larkspur Ferry Terminal Parking Lot 
Expansion" dated February 27, 1997 (Amendment No. Sixteen); 

Further reconfiguring the existing parking lot area to create a total of 1,580 
parking spaces by: (1) restriping and reducing the width of the current 
parking bays and reducing the size of some landscape islands; (2) relocating 
and increasing the number of handicapped-accessible parking spaces; 
(3) relocating and increasing the number of ferry shuttle bus spaces;
(4) relocating and increasing the number of rideshare parking spaces; and
(5) landscaping with native plants and installing irrigation in the new and
disturbed landscape islands in the parking lot and in the public access area in
the vicinity of Berth No. 4, as generally shown in the plans entitled "Larkspur
Ferry Terminal Parking Lot Improvements,'' dated June 26, 2001 and received
in this office on June 1, 2001 (Amendment No. Nineteen).

Constructing and landscaping the public access strips in paragraph II-E 
below; 

Constructing a portion of an approximately 570-foot-long by 15-foot-wide 
pedestrian and handicapped overcrossing (see BCDC Permit No. 11-80 issued 
to the City of Larkspur); 

Relocating approximately 1,590 square feet of improved public access and 
bicycle path; 

Temporarily diking off approximately 4-1/2 acres of the Bay at the end of the 
old barge channel adjacent to the terminal site, at the mouth of Corte Madera 
Creek, for purposes of facilitating construction of the terminal and excavation 
of the channel side slopes; 

Installing eight 22-inch diameter pipe piles and rubber fendering to serve as 
offshore guide dolphins adjacent to the vessel boarding floats; 

Installing and implementing a cathodic protection system for the ferry 
terminal structures and pilings; 

Maintaining all ferry terminal structures, including internal. and external 
repair and/ or removal and replacement, on an in-kind basis, of existing 
buildings, pilings, platforms, floats, electrical cables, supports, and systems 
and fuel pipelines and components authorized herein; and 

To improve security at the ferry terminal install the following security 
improvements in conformance with the plans entitled "Security 
Enhancements at Ferry Tem1inals-Larkspur Ferry Terminal", prepared by the 
Golden Gate Bridge Transportation District and dated January 21, 2004: 
(1) roll-up gates at turnstile enh·ances that shall remain open during normal
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business hours; (2) clear, polycarbonate panels on top of the existing concrete 
wall along the perimeter of the terminal (western, northern and southern 
sides) for a finished wall height of nine feet, seven inches; (3) additional gates 
at the main boarding areas and along the main administration walkways; and 
(4) necessary surveillance cameras and security lighting (Amendment
No. Twenty-Two).

o. Enhancing security at the ferry terminal by implementing the following as
generally shown on Exhibit J: (1) remove an existing 3,186-square-foot 
landscaped area located at the southwest corner of the Larkspur Ferry 
Terminal building site at 101 East Sir Francis Drake Boulevard; (2) construct, 
use and maintain a 20-foot by 40-foot modular building within the footprint of 
the formerly landscaped area to be used as a storage and inspection station for 
storing goods before they are placed onto the ferry; (3) install, use and 
maintain new outdoor furnishings in the former landscaped area, such as 
outdoor chairs, tables with umbrellas and planter boxes with landscaping; 
(4) install and maintain plant containers with trellis-like infrastructure to
support climbing plants on the east facade of the modular building (l£ these 
plants do not establish successfully, an approved alternative would be to 
install a faux window on the east facade.); and (5) install, use and maintain 
approximately 300 linear feet of landscaping, benches and trash receptacles in 
the areas adjacent to the pedestrian/bicycle over-crossing of East Sir Francis 
Drake Boulevard including the area immediately adjacent to the over-crossing 
on its east facade. 

2. Dredge and use the following areas of the Bay, in accordance with the operational
procedures specifically authorized herein:

a. An approximately 30,000-square-foot turning basin;

b. An approximately 250-foot-wide by 11,500-foot-long approach channel, of 
which no more than approximately 200,000 cubic yards of the material to be 
dredged :r:µay be removed by side-casting and temporary bottom storage,
provided that any such material shall be disposed of within forty-eight (48)
hours of storage pursuant to the terms and conditions of this amended permit;
and

c. An approximately SO-foot-wide by 11,500-foot-long small boat channel.

3. Of the approximately 1,514,000 cubic yards (cy) of material to be removed, deposit
approximately 764,000 cubic yards, dredged by the clamshell method, at the U. S.
Army Corps of Engineers approved dumping ground off Alcatraz Island, and
approximately 750,000 cubic yards dredged by hydraulic method, some of which
exceed the criteria of the Environmental Protection Agency for Bay disposal, in an
area diked-off from tidal action.

4. Create and use for marshland, wildlife habitat and open space, at least 140 acres of
dry land diked-off from the Bay prior to September 17, 1965, by (a) depositing
dredged spoils; (b) conducting a marsh restoration program; and (c) breaching
existing dikes in no less than three locations in such a manner as to form, from the
remaining portions of the dikes, two areas above Mean Higher High Water.
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5. Conduct a marsh restoration program on tidelands adjacent to the Marin County
Day School Athletic Field. The creation of marshland at this site shall not be
construed to fulfill any of the requirements of Part I-A-4 supra.

6. Dredge no more than 17,000 cubic yards of material from the ferry terminal area to 
a design depth of -13 feet MLLW with 2 feet of overdredge in order to install and
use Berth Four as shov.m on attached fa<hibits "B" and "C".

7. Dispose of the 17,000 cubic yards or less of material dredged in accordance with
Section I-A-6 herein at the U. S. Army Corps of Engineers, federally approved
Alcatraz disposal site or at an approved disposal site(s) outside of the Commission's
jurisdiction.

8. Improve and maintain the ferry terminal parking lot perimeter roadway, as
generally shown in the plans entitled "Larkspur Ferry Terminal Perimeter Road
Resurfacing," dated June 27, 1994, signed by Daniel Mohn, District Engineer by:
(1) resurfacing the parking area perimeter roadway; (2) widening 345 lineal feet of
the perimeter roadway by two feet to facilitate departure of passenger cars and
buses during peak hour times; (3) constructing a new access drive to and from the
employee parking lot; (4) repairing or replacing as 1)-eeded the.existing l.andscaping
irrigation system; and (5) installing new native landscaping, two benches, one
picnic table, and two trash containers adjacent to the perimeter roadway widening
in the vicinity of Berth No. Four (Amendment No. Thirteen).

9. Dredge approximately 600,000 cubic yards from a 3.2-million-square-foot area of �.,· 
the approach channel (see E)chibit D), and dispose of the material at the federally-
approved Alcatraz disposal site (SF 11) (Amendment No. Twelve).

10. Dredge up to 25,000 cubic yards of material from Larkspur Ferry Terminal Berths 1
and 2 (see fachibit E), and dispose of the material at the fed er ally-approved Alcatraz
dredge material disposal site (SF-11) (Amendment No. Fifteen);

11. Dredge up to 730,000 cubic yards of material from Larkspur Ferry Terminal Berths
turning basin and entrance channel in 1999, and dispose of the material at the
Alcatraz disposal site (SF-11), and dredge up to 25,000 cubic yards of material in
year 2000; 700,000 cubic yards in year 2003, and 25,000 cubic yards in year 2004, and
dispose all dredged material at the Alcatraz dredge material disposal site (SF-11)
(Amendment No. Seventeen); and

12. Replace the four, existing storage containers located near the fuel storage tanks with
a new storage building and OSHA certified storage units and install landscaping
along southern edge of employee parking lot (Amendment No. Twenty).

13. Maintenance dredge up to 1,080,000 cy of sediment from the Larkspur Ferry
Channel, turning basin, and berths over five years and dispose of the sediment at
the state and federally authorized Alcatraz (SF-11), San Pablo Bay (SF-10), an
authorized upland site, the Deep Ocean Disposal Site (SF-DODS), or other areas
outside of the Commission's jurisdiction. This project has been divided into
segments over time. Dredging is anticipated to occur in the approach channel in
2006 (490,300 cy); the berths in 2007 (50,000 cy); the approach channel in 2010/2011
(490,000 cy); and the berths in 2010/2011 (50,000 cy) (Amendment No. Twenty
Four).
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B. This amended authority is generally pursuant to and limited by the application filed
with the Commission on November 9, 1973, and the material amendment to the application 
filed with the Commission on November 28, 1973, and all accompanying exhibits, all 
correspondence between the Commission and the permittee relating to this amended permit, 
and the permit as amended May 16, 1974, June 5, 1974, June 25, 1974, March 19, 1975, May 20, 
1975, August 26, 1976, July 18, 1978, April 27, 1988, August 15, 1991, November 10, 1992, as 
corrected on November 7, 1988, June 18, 1993, September 13, 1994, December 6, 1994, 
December 19, 1996, March 13, 1997, June 4, 1997, July 9, 1999, October 13, 1999, August 27, 2001, 
July 10, 2002, May 14, 2004, July 7, 2004, iffi4. May 2, 2006, and July 10, 2007. 

C. The original work authorized herein was to commence prior to January 1, 1975, or this
permit, as amended, would have lapsed and become null and void. Such work was also to be 
diligently prosecuted to completion and must be completed by April. 1, 1993, unless an 
extension of time is granted by further amendment of this permit, as amended. The dredging 
and disposal of dredged material authorized pursuant to Sections l:-A-2 through I-A-4 herein 
must be completed by no later than December 1, 1992. The dredging and disposal of dredged 
material authorized pursuant to Sections I-A-6 and I-A-7 herein must commence·by no_ later 
than June 1, 1993, or this authorization shall lapse and become null and void. Such work must 
also be.diligently prosecuted to completion and be completed within 30 months of 
commencement or by no later than December 1, 1995, whichever is earlier, unless an extension 
of time is granted by further amendment of this amended permit. The dredging and disposal of 
dredged material authorized pursuant to Amendment No. Twelve herein must commence by 
no later than �ugust 1, 1995, or this authoriz�tion shall lapse and become null and void. Such 
work must also be diligently prose.cuted to _completion and must be completed within 30 
months of commencement or by no later than February 1, 19�7, whichever is earlier, unless an 
extension of time is granted by further amendment of this amended permit. Authority to 
conduct ferry terminal maintenance.work authorized by Amendment No. Nine and 
improvement and maintenance work authorized by Amendment No. Thirteen herein shall 
expire on April 1, 1997. Reasonable extensions of time may be granted by a further amendment 
of this amended permit where application is made prior to the expiration date. Work 
authorized by Amendment No. Sixteen shall be completed by June 1, 1998, unless an extension 
of time is granted by further amendment of this amended permit. Work authorized by 
Amendment No. Seventeen shall be completed by August 30, 2004 with volume and time 
requirements specified at Section II-A-11. Work authorized in Amendment No. Nineteen must 
commence prior to January 1, 2002, or this amended permit will lapse and become null and 
void. Work authorized by Amendment No. Nineteen must be completed by December 31, 2003, 
unless an extension of time is granted by further amendment to this amended permit. Work 
authorized in Amendment No. Twenty must commence prior to June 1, 2003, or this amended 
permit will lapse and become null and void. Work authorized by Amendment No. Twenty 
must be completed by June 1, 2004, unless an extension of time is granted by further 
amendment to this amended permit. Work authorized in Amendment No. Twenty-Two must 
commence prior to January 1, 2005, or this amended permit will lapse and become null and 
void. Work authorized by Amendment No. Twenty-Two must be diligently pursued to 
completion and must be completed by January l, 2006, unless an extension of time is granted by 
further amendment of this amended permit. Work authorized by Amendment No. Twenty
Four must be completed by May 2, 2011, unless an extension of time is granted by further 
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amendment to this amended permit. Work authorized by Amendment No. Twenty-Five must 
be completed by July 10, 2010, unless an extension of time is granted by further amendment of 
this amended permit. 

II. Special Conditions

The amended authorization made herein shall be subject to the following special conditions
in addition to the standard conditions in Part IV: 

A. Specific Plans and Plan Review

1. Plan Review. No work whatsoever, with the exception of that work authorized in
Amendment Nos. Nineteen, Twenty, and Twenty-Two shall be performed at any
location within the Commission's jurisdiction until final precise site, engineering,
soils, and grading plans for that portion of the work have been submitted to,
reviewed, and approved in writing by or on behalf of.the Commission. In each
instance, plan review shall be completed within 45 days after receipt of the plans to
be reviewed. Approval or disapproval shall be based upon conformity with this
arnended permit and upon a determination by or on behalf of the Commission that
the proposed c_onstructi�n will b�: (a) _in accordance with the information
pn:isented to and recoinmend,atiohs of or on behalf of the Engineering Criteria
Review Board for engineering plans; (b) the information presented to and
recommendation of or on behalf of the Design Review Board for architectural and
design plans; and (c) all terms and conditions of this amended permit.

2. Changes to Approved Plans. After final plans have been approved pursuant to
Special Condition II-A-1, no change(s) shall be made to such approved plans
without first obtaining written approval of the proposed change(s) by or on behalf
of the Commission. Approval or disapproval shall be made within 45 days after
the proposed change(s) in plans have been submitted for approval and shall be
based on a finding that the change(s) are authorized by this amended permit and
would not detrimentally affect public access, landscaping, open space, open water,
or other public benefits.

3. Conformity with Approved Plans. All contract specifications, structures, and
improvements at the project site shall conform to the final plans approved
pursuant to Special Conditions Il-A-1 and II-A-2. No structures shall be placed nor
any improvements undertaken that are not clearly shown on the approved final
plans. After construction, no changes to the exterior of any structure shall be made,
no additional structures shall be built, and no open space, marsh, open water,
landscaping, or public access areas shall be altered without prior written approval
by or on behalf of the Commission pursuant to Special Condition II-A-2. Work
authorized in Amendment No. Nineteen shall generally conform to that shown in
the plans submitted with the amendment request on June 1, 2001, entitled
"Larkspur Ferry Terminal Parking Lot Improvements," and dated June 26, 2001.
Work authorized in Amendment No. Twenty shall generally conform to that
shown in the architectural renderings and plans submitted with the amendment
request, entitled "Larkspur Ferry Terminal Materials Storage Facilities," dated June
18, 2002. Work authorized in Amendment No. Twenty-Two shall conform to the

. ,; 
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architectural renderings and plans entitled, "Security Enhancements at Ferry 
Terminals-Larkspur Ferry Terminal," dated January 21, 2004, and prepared by the 
Golden Gate Bridge Highway and Transportation District. 

Work authorized in Amendment No. Twenty-Five shall conform to the 
architectural renderin�s and plans entitled. "Larkspur Ferry Terminal 
Storage/Inspection Station," dated March 5, 2007, and Landscaping Design plans 
dated April 17, 2007, both prepared by the Golden Gate Bridge Highway and 
Transportation. 

4. Engineering Plans. Perrnittee shall submit final precise engineering plans to the
staff and to the Commission's Engineering Criteria Review Board for its review.

5. Desig·n Plans. Permittee shall submit final precise architectural, landscaping, and
public access plans to the staff to review for consistency with the recommendations
of the Design Review Board to the extent they are included in this amended
permit.

B. Engineering. The·permittee shall comply with the conditions recommended by the
Engineering Criteria Review Board at its meeting of October 17, 1973, and with such other and 
further conditions as in the opinion of the Board may be necessary to assure the seismic safety 
of the work authorized herein. 

C. Marsh Restoration

1. Acquisition. The permittee shall, acquire, for creation and use for marshland,
wildlife habitat and open space purposes, an area of approximately 530 acres
consisting of (a) at least 39Q acres of marsh habitat, tide- and submerged lands, and
(b) at least 140 acres of land diked-off from the Bay prior to September 17, 1965,
that can be restored to tidal action, and that if restored to tidal action by breaching
existing dikes as part of a marsh restoration program would provide (1) no less
than 125 acres of new Bay tidal marsh, and (2) two dry land areas above Mean
Higher High Water consisting of the remaining portions of the dikes.

2. Restoration Program. No later than September 1, 1978, the perrnittee shall submit a
detailed program, to be approved by or on behalf of the Commission and to be
carried out by the permittee, for the restoration of at least 125 acres of new Bay
tidal marsh through deposition of dredge spoils at the site acquired pursuant to 
Special Condition II-C-1 above, and the creation of at least two dry land areas
above Mean Higher High Water on existing dikes. This program shall provide for
restoration of the marshland through the deposition of dredge spoils from the
project and the carrying out of measures designed to re-introduce and maintain
tidal marsh vegetation, including substantial stands of both cordgrass and
pickleweed, on the site. The program shall also establish to the satisfaction of the
Commission that the restoration as proposed is feasible and shaU include:

a. The names of the experts knowledgeable in the field of marsh restoration and
management which the permittee proposes to retain as part of the program;

b. A detailed description of the soils preparation, planting list and program,
and techniques to be used in establishing the marsh;
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c. A plan showing the areas to be inundated by the tide and the approximate
length of time during a normal tidal cycle that each such area shall be
inundated;

d. A program for monitoring, evaluating, and maintaining the marsh area for a
period of at least five (5) years from the date of approval of the program; and

e. A work schedule and estimated budget for the 5-year time period stated
above.

3. Legal Proceedings. Prior to commencement of any work authorized hereunder, the
permittee shall have instituted court proceedings to acquire possession of a parcel
that meets the criteria specified in Special Condition II-C-1. This action shall be
diligently prosecuted to completion or a settlement consistent with the terms and
conditions of this amended permit.

4. Carrying out the Restoration Program. The permittee shall commence to carry out
those portions of the restoration program approved under amended Special
Condition ll-C-2 involving the deposition of dredge spoils on areas diked-off from
tidal action as.soon as feasible after the permittee_ obtains the right to deposit
dredge spoils on such areas. The permittee shall commence to carry out the
remainder of the restoration program according to the schedule approved under
amended Special Condition U..:.C-2, as soon as feasible after it has obtained
possession of the property or the program has been approved by or on behalf of
the Commission,

' .

5. Dedication. No later than ·sixty (60) days after obtaining title to any property
acquired pursuant to Special Condition II-C-1' above, the permittee, by an
instrument acceptable in form to counsel for the Commission, shall dedicate for
public use as wildlife habitat and open space those portions of the property,
consisting of: (a) all tide and submerged lands; (b) all areas subject to tidal action
and all areas to be restored as tidal marsh; and (c) all dikes, except those
constructed to contain polluted dredge spoils.

6. Public Access at the Restoration Site

a. If the property popularly known as the "Muzzi property" is acquired
pursuant to Special Condition II-C-1 above as the site for the marsh
restoration program the permittee, by an instrument acceptable in form to
counsel for the Commission, shall dedicate to the exclusive use of the public
for viewing, fishing, walking, picnicking, sitting, bicycling, and related
purposes, a strip ten feet wide with its center line along the top of the new
dike to be constructed at the western edge of the proposed new Bay
marshland, as is shown on permittee's exhibit "C 104 Dwg" entitled "Land
Disposal Site for Dredge Spoils" and dated September 24, 1973. Such
dedication shall take place at the same time as dedication of other areas
pursuant to Special Condition II-C-5 above, subject to the retention of
whatever rights the permittee and the Commission agree are necessary to 
allow construction and maintenance of the dike. Any dedication of public
access pursuant to this condition shall be for the purposes of this project
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only and does not, and shall not be construed to, limit the public access the 
Commission may require, should a permit for development of the area 
behind the dike be submitted to the Commission. 

b. If any other site is acquired as the site for the marsh restoration program, the
permittee shall provide at an alternate site, public access that is determined
by or on behalf of the Commission to be the equivalent in both area and
quality to that which would have been provided at the site originally
proposed. Such access shall be dedicated in the same manner and for the
same purposes as that which would be provided under subparagraph l,
above.

D. Spoils Disposal. No dredging authorized pursuant to Sections I-A-2 through I-A-4
herein for which land disposal is required under this amended permit shall be performed at any 
location until the permittee has submitted written documentation, in a form acceptable to 
counsel for the Commission, granting to the permittee the right to deposit at least 750,000 cubic

yards of spoils in an area that has been diked off from the Bay prior to September 17, 1965, and 
that is to be acquired pursuant to Special Condition II-C-1 above. 

E. Public Access

1. Until the permit authorized by this amended resolution is further amended,
revoked, or otherwise modified by or on behalf of the Commission, the permittee
shall hold and maintain the following.areas of the project property open to the
public for access to the shoreline.of San Francisco Bay for viewing, fishing,
walking, picnicking, sitting, bicycljng, and related purposes, as shown in attached
revised Exhibit A.

a. A strip of land not less than 25 feet wide, except where a narrower width (not
less than ten feet), is necessary to accommodate ferry or terminal operations,
generally along the westerly, southerly, and easterly edges of the parking lot
and continuing in front of the terminal building;

b. A 2.13-acre area along the shoreline of the barge canal, beginning on the west
side of the ferry terminal platforms, extending to and along Sir Francis Drake
Boulevard toward the Larkspur Landing Shopping Center, for a distance of
720 linear feet of shoreline. This area is bounded by the terminal platforms
and the barge canal on the east, the terminal perimeter road on the south, and
Sir Francis Drake Boulevard on the west and northwest, and will provide an
area for a terminal site bike path;

c. All of the remaining shoreline in the permittee's ownership extending east
from the public access area described in subparagraph b above, for a distance
of approximately 1,200 feet, and bounded by the existing barge canal on the
south, and Sir Francis Drake Boulevard to the north; and

d. An area on the loading platforms on the two water sides of the ferry terminal
platform that will allow the public to proceed onto the platfonns a distance of
at least 35 feet from the walkway in front of the terminal.
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2. Prior to the commencement of ferry operations from the terminal, the permittee
shall make the following improvements within the areas reserved for public access
and the adjacent tidal area:

a. Remove all debris;

b. Landscape all public access areas, with the exception of the area designated
in Special Condition II-E-1-b, according to landscape plans conforming to the
recommendations of the Design Review Board and approved pursuant to
Special Condition II-A; and

c. Within the areas reserved for public access under Special Conditions II-E-1-a
and II-E-1-b, construct a continuous all-weather pathway on the terminal site;
not less than ten feet wide, suitable for pedestrian and bicycle use;
conforming with the landscape plan approved pursuant to Special Condition
TI-A and connecting with the Marin County bike path, both on the west and
on the northeast.

3. The City of Larkspur ,has obtained l3CDC Permit No. 11-80, authorizing it to
construct a pedestrian overpass across Sir Francis Drake Boulevard, to be located
with one end in the public access area at the Ferry terminal, and the other end in
the parking lot of the Larkspur Landing Shopping Center:

a. Prior to any use of the overcros.sing, all public access areas and
improvements disturbed in the construction of the overcrossing, such as the
bicycle bath, landscaping, etc., and described in Special Condition II-E-1-b,
shall be restored in accordance with plans approved pursuant to Special
Condition II-A of this amended permit. In particular, such plans shall include
provisions for:

(1) Relocating all portions of the existing public access path which are
affected by the construction of the overcrossing; and

(2) Landscaping an approximately 5,000-square-foot area surrounding
the southern end of the overcrossing.

b. The public access area surrounding the overcrossing described in Special
Condition II-E-1-b shall be permanently maintained by, and at the expense of,
the permittee. Such maintenance shall include but is not limited to, repairs to
all path surfaces, replacement of any plant material that dies or becomes
unkempt, periodic clean-up of litter and other materials deposited within the
access or open space areas, and removal of any encroachments into the access
or open space areas. Within 30 days after notification, the perrnittee shall
correct any maintenance deficiency noted in a staff inspection of the site. The
permittee may transfer maintenance responsibility to a public agency or
another party acceptable to the Commission provided that the transferee
agrees in writing, acceptable to counsel for BCDC, to be bound by conditions
of this amended permit.

4. As soon as feasible after construction of any new dike that may be constructed on
the "Muzzi property" and that may be dedicated to public access pursuant to 
Special Condition II-C-6 above, within the public access area, the perrnittee shall
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construct and maintain an all-weather pathway suitable for bicycle use and 
lcJ.ndscape the area according to landscaping plans approved by or on behalf of the 
Commission. If another site is chosen for the restoration program, construction of 
pathways and future landscaping shall be according to plans submitted to, and 
approved by or on behalf of, the Commission. 

5. At such time as Sir Francis Drake Boulevard is widened, the permittee shall
continue, or cause to be continued, the bikeway authorized herein along Sir Francis
Drake Boulevard as is shown on revised Exhibit A.

6. Within 90 days of the'issuance of Amendment No. Thirteen to this amended
permit, the permittee shall submit final design or construction drawings for native
landscaping, irrigation, two (2) benches, two (2) trash containers, and one (1) picnic
table, as generally shown on the plan submitted to the Commission entitled
"Larkspur Ferry Terminal Landscaping Plan Preliminary Design Concept," sheets
1 and 2, dated August 1994, except as may be modified by Special Condition II-A
above. Further, within 30 days of the completion of the roadway widening
authorized herein, or by April 1, .1998, the permi ttee shall install and maintain the
landscaping and public access amenities required herein as part of the perimeter
roadway improvement and m·aintenance project (Amendment No. Thirteen).

7. Within 30 days of completing the·parking lot improvements authorized in
Amendment No. Nineteen, or by December 31, 2003, whichever is earlier, the
permittee shall: (1) install and maintain native landscaping and irrigation generally
consistent with the landscaping and irrigation plan dated June 26, 2001 and
submitted with the amendment ·request received on June 1, 2001; (2) install and
maintain one four-foot box Coast Live Oak (Quercus agrifolia) and irrigation next to
the public access picnic table on the east side of the public access path near Berth
No. 4, plus the permittee may also install and maintain additional native plants,
such as California Poppies (Escholzia californica) and Ceanothus (Ceanotlms gloriosus
porrectus) or similar low growing native plants, with the Coast Live Oak to further
enhance this public area; and (3) insta11 and maintain a map near the entrance to
the ferry terminal and other signage in and around the ferry terminal informing
the public of the bicycle and pedestrian opportunities available from the Larkspur
Ferry Terminal. The perrnittee shall consult with the Marin County Bicycle
Coalition and the Commission's staff on the content, location and size of the sign
program to assure that the signs are useful and do not adversely impact views to
and along the Bay and shoreline (Amendment No. Nineteen).

8. Within 30 days of completing the installation of the modular Storage and
Inspection Station and public "courtyard" project authorized in Amendment 
No. Twenty-Five, the perrnitee shall install the following: (1) native landscaping 
and irrigation generally consistent with plans dated April 17, 2007, and generally 
shown on Exhibit J; and (2) public "amenities" such as the outdoor furniture and 
umbrellas in the courtyard as generally shown on Exhibit T. No later than April 30, 
2008, the permittee shall install 300 linear feet of landscaping including an 
adequate number of benches and trash receptacles adjacent to the 
pedestrian/ bicycle over-crossing of East Sir Francis Drake Boulevard. By 
February 28, 2008, the permittee shall install a visitor/ passenger "way finding" 
(Phase 1), signage project at the Larkspur Ferry Terminal. The plants used shall be 
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low maintenance. drought tolerant, native species appropriate to the Bay 
environment. Landscaping will be designed using the BCDC "Shoreline 
Landscaping Guide" and recommendations from staff as available (Amendment 
No. Twenty-Five). 

F. Sewage Disposal. In the event that facilities in addition to a ferry boat commuter facility
are to be constructed, prior to construction the permi ttee shall have obtained assurance from 
Sanitary District #1 that it will be able to handle sewage from the ferry terminal and ancillary 
facilities. The capability for handling sewage must meet all State and local standards. 

G. Water Quality. All construction operations shall pe performed to minimize roiling of the
water and to prevent timbers, floats, construction materials, or any contaminants from drifting 
and presenting either a pollution or navigational hazard. Permittee shall: (1) meet specific water 
quality monitoring procedures and standards to be established by the Regional Water Quality 
Control Board; and (2) cease any operations, if in the judgment of the Executive Director based 
upon recommendations of the Regional Board, said operations exceed the Regional Board water 
quality standards. 

' 

H. Sidecasting. Unless specifically authorized herein, sidecasting of dredge material is
prohibited. 

I. Temporary Dike

1. The temporary dike authorized in paragraph I-A-1-h above shall be completely
removed and the barge channel returned to tidal acti_on on or before October 15,
1975. Prior to the dike's removal, the permittee or its designee shall, under the
direction of its marsh consultants (defined in paragraph II-C-2-a}, grade and
improve the channel margin above elevations O MSL as necessary to restore and
enlarge those marsh areas which may have been damaged or lost while the dike is
in place.

2. During the life of the dike the permittee shall periodically spray the existing tidal
marsh and mudflat area with tidal water to prevent the drying-out of existing
plant and invertebrate life.

3. Prior to removal of the dike, the permittee shall gradually restore Bay water to the
dike area in such a manner as to prevent erosion, turbidity and/ or turbulence.
After the water level of the diked area has been raised to the level of the,Bay, the
permittee shall carefully remove the dike and dispose of the material in accordance
with the conditions of this permit, as amended.

J. Maintenance Work. Prior to the commencement of the maintenance work authorized by
this amended permit, or simultaneously with a request for renewal of this amended permit 
pursuant to paragraph 1-C, the District shall transmit a letter to the Executive Director briefly 
describing the type and extent of work performed under this amended permit with an estimate 
of the cost. 

K. Building Repairs. External repairs to existing structures shall not result in any
enlargement of the building or increase extension over the water. 
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L. Construction Operations. All construction operations shall be performed to prevent
construction materials from falling into the Bay. In the event that such material escapes or is
placed in an area subject to tidal action of the Bay, the permittee shall immediately retrieve and 
remove such material at its expense. 

M. Water Quality Certification. At least 45 days prior to the commencement of any dredging
episode authorized herein, the permittee shall submit to the Executive Director a water quality 
certification, a waiver of water quality certification, or waste discharge requirements, or any 
other required approvals from the California Regional Water Quality Control Board, San 
Francisco Bay Region, for that episode. Failure to obtain such certification or waiver of 
certification prior to the commencement of any dredging episode shall terminate the 
Commission's authorization for that dredging episode. The Executive Director may, upon 
review of the Regional Board approval, either: (1) approve the dredging episode consistent with 
this authorization; or (2) amend this authorization, as necessary, related to water quality issues. 
Unless the permittee agrees to amend this authorization in a manner specified by or on behalf of 
the Commission, this permit shall become null and void. 

N. 5-Year Permit for Dredging. The approximately 17,000 cubic yards or less of new
dredging authorized pursuant to Section I-A-6, the approximately 600,00 cubic yards of 
maintenance dredging authorized pursuant to Section I-A-9, and the 25,000 cubic yards of 
maintenance dredging authorized pursuant to Section I-A-10 of this amended permit shall be 
completed within 30 months of the date of issuance. No further dredging is authorized by this 
amended permit. 

The approximately 1,480,000 cubic yards of maintenance dredging specified in Section I
A-11 of this amended permit shall be completed within 5 years of the date of issuance. No 
additional dredging is authorized by this amended permit (Amendment No. Seventeen). 

The approximately 1,080,000 cy of maintenance dredge specified in Section I-A-13 of this 
amended permit shall be shall be completed within five years of the date of issuance of this 
permit. No further dredging is authorized (Amendment No. Twenty-Four). 

0. Limits on Dredging. Section I-A-6 of the amended permit authorized new dredging
within area(s) as shown on Exhibits "B" and "C." Section I-A-9 of the amended permit 
authorized maintenance dredging within the area(s) shown on Exhibit "D.'' Section I-A-10 of 
the amended permit authorized maintenance dredging within the areas shown on Exhibit E. 
Section I-A-13 authorizes maintenance dredging only within area(s) as shown on Exhibit F and 
G to an autho1ized project depths of minus 13 feet MLL W in berth 1 and the approach channel 
and minus 15 feet MLL W in berths 1 through 3, and the turning basin, plus two feet allowable 
over-dredge depth allowance. No dredging in other areas is authorized (Amendment No 
Twenty-Four). 

P. Dredging and Disposal Activity

1. Pre- Dredging and Disposal Report and Notice. At least 45 days before the
commencement of any dredging and disposal episode authorized herein, the
perrnittee shall submit to the Commission's Executive Director:

a. a bathymetric map showing the location of all areas authorized to be dredged,
the authorized depth including over-dredge depth based on MLLW, the
volume of material proposed to be dredged, and the approximate date of
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project commencement. At least two (2) weeks prior to the scheduled date of 
commencement of any dredging episode, the permittee shall notify the 
Commission staff by telephone or in writing or, if the date of commencement 
changes, provide an updated schedule. 

b. a written statement to the Executive Director that contains: (1) the proposed
disposal site and quantity of material to be disposed, and dates within which
the disposal episode is proposed; (2) if applicable, a discussion as to how the
volume proposed for disposal is consistent with in-Bay disposal allocations
and disposal site limits; (3) the results of chemical and biological testing of
sediment proposed for disposal; and (4) an alternatives analysis to explain why
ocean disposal, upland disposal or beneficial reuse of dredged material is
infeasible The permittee currently has an approved integrated alternatives
analysis on file at the Commission. This integrated alternatives analysis should
be reviewed each year, and if necessary updated. A three year review and
update of this document is required in 2009.

2. Authorization of Disposal. The authorization for the proposed in-Bay disposal shall
become effective only if the Executive Director: (1) informs the permittee in writing
that the episode is consistent with the authorization provided herein, alternative
disposal and beneficial reuse options are infeasible, the volume proposed for
disposal is consistent with both in-Bay disposal allocations, if applicable, and the
disposal site limits, and the material is suitable for in-Bay disposal; or (2) does not
respond to the permittee's pre-disposal report within 30 days of its receipt. If the
Executive Director determines that: (a) ocean disposal, upland disposal, or
beneficial reuse of the material is feasible; (b) the material proposed for disposal is
unsuitable for the Bay; or (c) the proposed disposal is inconsistent with in-Bay
allocations and disposal site limits, the Commission's authorization for in-Bay
disposal shall be terminated.

3. · Post-Dredging Requirements

a. Within (30) days of completion of each dredging episode authorized by this
permit, the permittee shall submit to the Commission a bathymetric map
showing the actual area(s) and depths dredged including over-dredge depth
based on MLL W, any dredging that occurred outside the area or below the
depths authorized herein, and a written statement indicating the total volume
of material dredged and disposed and the disposal location.

b. If a dredging episode stops for longer than six consecutive months, the
permittee must submit, before the dredging episode has resumed, notification
to the Commission that dredging will begin again. If a dredging episode is
suspended for more than six months, the Commission may require the
permittee to complete: (1) new sediment characterization, (2) a re-survey of the
dredge area, and/ or (3) a revised alternative disposal option analysis.

c. If the dredging episode continues longer than one year, whether dredging is
continual throughout the year or is fragmented within the episode, the
perrnittee must provide the Commission with the following dredging report:
(1) the actual areas and the depth dredged based on MLLW, and any dredging
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that occurred outside the area dredged; (2) the actual volume oi the material 
dredged; and (3) the volume and location of the material disposed. The 
dredging report must be submitted no later than one year after the 
commencement of the episode, and must be submitted every six months 
thereafter throughout the life of the permit or until the episode is complete. The 
Commission may require additional sediment characterization, bathymetric 
surveys, and/ or alternative disposal analyses at the commencement of the next 
episode. Within 30 days of the completion of the episode, the permittee must 
submit a dredging report as described in Special Condition 3a (Amendment 
No Twenty-Four). 

Q. Seasonal Limitations. Except as provided below, all dredging and disposal activities
shall be confined to the work window, between September 1"1 and October 31st of any year, to 
minimize disturbance to the following endangered and special status species: 

Species of Concern Work Window Period Consulting Agency 

Steelhead Trout June l" to November 30'" NOAA 

Chinook Salmon June 1 51 to November 30'" NOAA 

Coho Salmon June 1 •' to October 31 s, NOAA 

Clapper Rail (within 250 feet September 151 to February l" FWS 
of salt marsh habitat) 

CDFG-Caltforma Department of Fish and Game; NOAA-NOAA Fishenes, FWS- U.S. Fish and Wtldltfe Service 

This work window between September l 51 and October 31"1 is consistent with Tables F-1 
and F-2 of Appendix F, "In-Bay Disposal and Dredging" and Figures 3.2 and 3.3 of the Long
Term Management Strategy (LTMS) Management Plan 2001. No work inconsistent with the 
time and location limits contained in these tables may be conducted without the approval of the 
Executive Director, provided that such approval may only be issued after (1) consultation 
between the US Army Corps of Engineers and the US. Fish and Wildlife Service and/ or NOAA 
Fisheries has occurred; and (2) the Executive Director has determined that dredging and 
disposal outside of the work window will be consistent with the Commission's laws and 
policies (Amendment No Twenty-Four). 

R. Barge Overflow Sampling and Testing. Results of any effluent water quality or other
testing required by the California Regional Water Quality Control Board, San Francisco Bay 
Region shall be submitted in writing to Commission staff at the same time such testing is 
submitted to the Regional Board (Amendment No Twenty-Four). 

S. Monitoring and Enforcement. The perrnittee shall allow the Commission staif or
representatives of other state or federal agencies to come aboard the dredge or barge associated 
with any dredging or disposal episode and observe the operation(s) to ensure that these 
activities are consistent with pre-dredging reports required herein and other terms and 
conditions of this permit. Further, the Commission reserves the right to have post-dredging 
reports inspected by a reliable third party familiar with bathymetric mapping in order to verily 
the contents of these reports. If a third party selected by or on behalf of the Commission 
indicates that a post-dredging report is inaccurate, the Commission reserves the right to require 
the permittee to submit a revised report that meets the conditions of this permit. If the 
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Commission determines that the post-dredging report indicates that work has occurred beyond 
that authorized by this permit such violation may result in the initiation of enforcement action 
by or on behalf of the Commission (Amendment No Twenty-Four). 

T. Long-Term Management Strategy Program. 1£, at any time during the effective life of this
permit, the Commission's laws, Bay Plan policies, or regulations are changed and are in effect 
regarding dredging, dredged material disposal, and beneficial reuse consistent with the multi
agency Long-Term Management Strategy Program (LTMS), this permit shall become null and 
void unless the permittee agrees to amend this authorization to meet the new laws, policies, or 
regulations in a manner specified by or on behalf of the Commission (Amendment No Twenty
Four). 

U. Removal of Old Storage Containers. The existing storage containers that are to be
replaced consistent with Amendment No. Twenty shall be removed from the project site and 
re-used or recycled at an authorized location outside of the Commission's jurisdiction. Under 
no circumstances shall existing storage containers be relocated in a public access area or view 
corridor or to a Bay or shoreline area within the Commission's jurisdiction without first 
receiving written authorization from the Commission (Amendment No. Twenty). 

Ill. Findings and Declarations ,. 

This permit, as amended, is issued on the basis of the Commission's findings and 
declarations that the work authorized is consistent with the McAteer-Petris Act an the San 
Francisco Bay Plan, for the following reasons: 

A. Use. The San Francisco Bay Plan (Map 11), as amended November 18, 1971, indicates
that the specific terminal site is not reserved for any water oriented priority use, although the 
Plan does propose a marina for the general area of the mouth of Corte Madera Creek. Therefore, 
the Commission finds and declares that the proposed ferry terminal project, as amended, 
including the dredging of the approach channel and small boat lane, is in accordance with the 
Bay Plan in that: (1) it would not adversely affect enjoyment of the Bay and shoreline; (2) it 
would provide maximum feasible public access to the shoreline consistent with the project; 
(3) it would not preempt the nearby land or water areas for small boat use; and (4) it would
provide a terminal for modern high-speed ferries.

B. Dredging. The Commission finds and declares that the dredging authorized by this
permit, as amended, although large in quantity, is to be accomplished and disposed of in 
accordance with the Bay Plan policies on dredging, in that the portions of the sediment 
exceeding Environmental Protection Agency criteria for open-water disposal in the Bay will be 
disposed of on land and in a marsh mitigation program, while remaining spoils will be placed 
in a Corps of Engineers' approved dumping site near Alcatraz. 

The Commission further finds that the cost of the maintenance dredging attendant to the 
operation of a ferry terminal at this site is as yet undetermined. Evidence before the 
Commission, however, indicates the cost could exceed $270,000 per year. The Commission has 
been assured by the permittee that this potential cost has been fully considered by the permittee 
in its planning for the terminal and the ferry operation. Issuance of the permit, as amended, 
authorized by this permit, therefore, does not, and should not be construed to, limit the 
Commission's discretion in passing on any measures proposed in the future to reduce any 
siltation problem that may arise. 
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Amendment No. Eighteen removes the timing condition on dredging because the 
proposed dredging project falls outside of the traditional herring spawning area in central San 
Francisco Bay. Therefore, the California Department of Fish and Game did not require the 
timing condition (Amendment No. Eighteen). Amendment No. Twenty-Four authorizes 
maintenance of the berths, channel and turning basin over a period of five years. It also 
provides additional guidance on notifying the Commission and the requirements for the post 
dredge report. It also provides the environmental work window established through the Long 
Term Management Strategy (LTMS) Management Plan's programmatic biological opinion and 
the process to follow in the event that the work could not be completed within the authorized 
period. 

C. Fill. Although the fill authorized by this permit, as amended, amounts to a total of 1.88
acres, the net effect of the work will be an increase of Bay surface of .77 acres. The proposed fill 
is for Bay-related purposes for which fill may be needed (i.e., ports, ... water-related recreation), 
it is the minimum amount necessary for a ferry terminal, and is otherwise consistent with the 
Bay Plan and the McAteer-Petris Act (Section 66605). 

D. Marsh Mitigation. By establishing and maintaining a new tidal marsh of not less than 125
acres, the permittee will increase the public benefits from the project by offsetting, to a large 
extent, the 1088 of organisms or habitat caused by the dredging and the small coverage of newly 
created Bay surface caused by the fill. In addition, the acquisition of the tidal marsh area and 
creation of the new marsh provides adequate mitigation to any adverse environmental impact 
from the project as determined by the final environmental impact report prepared in accordance 
with the California Environmental Quality A�t. 

E. Public Access. The proposed project, as amended, and subject to conditions stated
herein, would provide maximum feasible public access to the Bay shoreline, consistent with the 
project, and this access would be improved and permanently set aside for the use and 
enjoyment of the public. 

F. Amendment No. Eight. The City of Larkspur constructed a pedestrian overpass pursuant
to BCDC Permit No. 11-80, which extends from the ferry terminal across Sir Francis Drake 
Boulevard to the Larkspur Landing Shopping Center. Although the overpass physically covers 
a 1,700-square-foot portion of the landscaped public access area required in Special Condition 
II-E-1-b of this amended permit, the pedestrian bridge is a form of public access, and therefore
does not deh·act from the overall public access requirement of this amended permit.
Construction of the overpass required a delay in the landscaping of the public access area
required by Special Condition II-E-1-b, in the vicinity of the overpass. The landscaping was
further delayed by construction of the Ross Valley Interceptor sewer project in the same
vicinity.

G. Amendment No. Nineteen. The project authorized in Amendment No. Nineteen is for
parking lot improvements to accommodate current and future parking demand at the Larkspur 
Ferry Terminal. All of the improvements authorized are contained within the existing parking 
area and will not encroach into the existing, dedicated public access areas as required by this 
amended permit. However, the improvements will allow more people to use the site and will 
remove vegetation within the parking lot's landscape islands. To offset this impact, the 
permittee proposed, and is required pursuant to Special Condition II-E-7, to install new, native 
landscaping in the re-constructed landscape island and in some portions of the public access 
areas, and install informational signage on the public access opportunities for bicyclists and 
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pedestrians at the site. Therefore, as conditioned, the project authorized in Amendment 
No. Nineteen will not have an adverse impact on maximum feasible public access to and along 
the Bay consistent with the Larkspur Ferry Terminal project. 

H. Amendment No. Twenty. The storage facilities authorized in Amendment No. Twenty
will replace existing storage containers with a new storage building and OSHA certified storage 
containers that will improve shoreline appearance. The new storage facilities will be located in 
generally the same place as the existing storage facilities, an area that is not generally available 
to the public and that does not provide significant Bay views. The area is currently used for 
storing a variety of materials and supplies, both in and outside the existing storage containers, 
and the new storage building and facilities would greatly clean-up the area. Also, the new 
landscaping along the southern edge of the employee parking lot will help decrease the glare of 
headlights and cars across the channel, act as a screen for the new structure, and provide a 
buffer for the marsh. Furthermore, this authorization requires (Special Condition Il-R) that the 
existing storage containers be removed from the project site in a manner that will not adversely 
impact the Bay, public access or views to the Bay. Therefore, the project authorized in 
Amendment No. Twenty is consistent with the Commission's laws and policies concerning 
public access, scenic views and shoreline appearance (Amendment No. Twenty). 

I. Amendment No. Twenty-Two. Work authorized in Amendment No. Twenty-Two
involves installing roll-up gates, clear panels on an existing concrete wall, surveillance cameras 
and security lighting as well as gates at the entrances to boarding floats and the ferry terminal 
administration building to enhance security at the Larkspur Ferry Terminal in response to 
Seaport Security provisions contained in the Department of Defense Appropriations Act of 
2002. The security improvements will be installed along the perimeter of areas that are open 
only to persons who have purchased a ferry ticket and would therefore not obstruct areas that 
have been previously dedicated for shoreline public access or the dedicated bicycle trail that 
runs through the site (see Exhibit A to this permit for further clarification). As such, the project 
authorized in Amendment No. Twenty-Two involves the placement of inert, inorganic material 
with no effect on Bay resources or present or future maximum feasible public access to the Bay, 
consistent with Regulation Section 10601(b)(l) and is therefore considered a "minor repair or 
improvement" for which the Executive Director may issue an amendment to an existing permit 
pursuant to Regulation Section 10822 and Government Code Section 66632(f). 

1 Amendment No. Twenty-Five. Work authorized in Amendment No. Twenty-Five 
involves: (1) removing an existing 3,186-square-foot landscaped area located at the southwest 
corner of the Larkspur Ferry Terminal building site at 101 E. Sir Francis Drake Boulevard and 
installing a 20-foot by 40-foot modular building in the footprint of the formerly landscaped area; 
(2) installing new outdoor furnishings in the former landscaped area, such as outdoor chairs,
tables with umbrellas and planter boxes with landscaping; (3) installing plant containers with 
trellis-like infrastructure to support climbing plants on the east facade of the modular building; 
(4) installing approximately 300 linear feet of landscaping, and benches and trash receptacles in
the areas adjacent to the pedestrian/bicycle over-crossing of E. Sir Francis Drake Boulevard 
including the area immediately adjacent to the over-crossing on it's east facade; and 
(5) installing of signage and "way finder" elements (Phase I) to be placed in the area
surrounding the Storage and Inspection Station. 

The purpose of the Storage and Inspection Station ("inspection station") is to enhance 
security at Larkspur Ferry Terminal in response to Seaport Security Provisions contained in the 
United States Department of Defense Appropriations Act of 2002. The Golden Gate Bridge, 



PERMIT NO. 22-73 

Golden Gate Bridge, Highway, and 
Transportation District 

(Issued on February 20, 1974, As 
Amended Through July 10, 2007) 
AMENDMENT NO. TWENTY-FIVE 

(Exclusive of Amendment No. Twenty-One) 
Page 19 

Highway and Transportation District ("District") was awarded a grant through the Transit 
Security Grant program of the U.S. Department of Homeland Security. This grant will allow the 
District to provide a single delivery, storage and inspection station for ferry supplies, outside of 
the physical security perimeter and away from ferry passengers and ferry vessels. Located at 
the ferry terminal, this project will ensure compliance with 33 CFR 104, et seq. by providing 
facilities to deliver and inspect vessel supplies prior to placing on board the ferry vessels. 

Since the station will be installed in a former open landscaped area and may block some 
public views to the bay (i.e. views of boats) and some loss of public landscaping and open space 
would occur, the public access improvements were required to off-set possible impacts from the 
loss of views and open space. 

As such, the project authorized in Amendment No. Twenty-Five involves the placement 
of inert, inorganic material with no effect on Bay resources or present or future maximum 
feasible public access to the Bay, consistent with Regulation Section 1060l(b)(l) and is therefore 
considered a "minor repair or improvement" for which the Executive Director may issue an 
amendment to an existing permit pursuant to Regulation Section 10822 and Government Code 
Section 66632(£). 

� K. Publ.ic Trust. As part of a public transportation facility, the proposed project's use of the 
lands and tidelands of the State of California is consistent with the Public Trust for commerce, 
navigation and fisheries. 

� L. Conclusion. For all these reasons, the public benefits from the proposed project, as 
amended, dearly exceed any public detriment. The Commission further finds, declares, and. 
certifies that the activity or activities authorized herein, as amended, are consistent with the· 
Commission's Amended Management Program for San Francisco Bay, as approved by the 
Department of Commerce under the Federal Coastal Zone Management Act of 1972, as 
amended. 

IV. Standard Conditions

A. This amended permit shall not take effect unless the permittee executes the original of
this amended permit and returns it to the Commission within ten days after the date of the 
issuance of the amended permit. No work shaU be done until the acknowledgment is du1y 
executed and returned to the Commission. 

B. The attached Notice of Completion and Declaration of Compliance form shall be
returned to the Commission within 30 days following completion of the work. 

C. The rights, duties, and obligations contained in this amended permit are assignable.
When the permittee transfers any interest in any property either on which the authorized 
activity will occur or which is necessary to the full compliance of one or more conditions to this 
amended permit, the permittee/ transferor and the transferee shall execute and submit to the 
Commission a permit assignment form acceptable to the Executive Director (cnll for a copy of the 
form or download it from our website). An assignment shall not be effective until the assignee 
executes and the Executive Director receives an acknowledgment that the assignee has read and 
understands the amended permit and agrees to be bound by the terms and conditions of the 
amended pennit, and the assignee is accepted by the Executive Director as being reasonably 
capable of complying with the terms and conditions of the amended permit. 



PERMIT NO. 22-73 

Golden Gate Bridge, Highway, and 
Transportation District 

(Issued on February 20, 1974, As 
Amended Through July 10, 2007) 
AMENDMENT NO. TWENTY-FIVE 

(Exclusive of Amendment No. Twenty-One) 
Page 20 

D. Unless otherwise provided in this amended permit, the terms and conditions of this
amended permit shall bind all future owners and future possessors of any legal interest in the 
land and shall run with the land. 

E. Unless otherwise provided in this amended permit, any work authorized herein shall be
completed within the time limits specified in this amended permit, or, if no time limits are 
specified in the amended permit, within three years. If the work is not completed by the date 
specified in the amended permit, or, if no date is specified, within three years from the date of 
the amended permit, the amended permit shall become null and void. If an amended permit 
becomes null and void for a failure to comply with these time limitations, any fill placed in 
reliance on this amended permit shall be removed by the permittee or its assignee upon 
receiving written notification by or on behalf of the Commission to remove the fill. 

F. All required permissions from governmental bodies must be obtained before the
commencement of work; these bodies include, but are not limited to, the U. S. Army Corps of 
Engineers, the State Lands Commission, the Regional Water Quality Control Board, and the city 
and/ or county in which the work is to be performed, whenever any of these may be required. 
This amended permit does not relieve the permittee of any obligations imposed by State or 
Federal law, either statutory or otherwise. 

G. Work must be performed in the precise manner and at.the precise locations indicated in
your application, as such may have been modified by the terms of the amended permit and any 
plans approved in writing by or on behalf of the Commission. 

H. Work must be performed in a manner so as to minimize muddying of waters, and if
diking is involved, dikes shall be waterproof. If any seepage returns to the Bay, the permittee 
will be subject fo the regulations of the Regional Water Quality Control Board in that region. 

I. Unless otherwise provided in this amended permit, all the terms and conditions of this
amended permit shall remain effective for so long as the amended permit remains in effect or 
for so long as any use or construction authorized by this amended permit exists, whichever is 
longer. 

J. Any area subject to the jurisdiction of the San Francisco Bay Conservation and
Development Commission under either the McAteer-Petris Act or the Suisun Marsh 
Preservation Act at the time the amended permit is granted or thereafter shall remain subject to 
that jurisdiction notwithstanding the placement of any fill or the implementation of any 
substantial change in use authorized by this amended permit. 

K. Any area not subject to the jurisdiction of the San Francisco Bay Conservation and
Development Commission that becomes, as a result of any work or project authorized in this 
amended permit, subject to tidal action shall become subject to the Commission's "bay" 
jurisdiction. 

L. This amended permit reflects the location of the shoreline of San Francisco Bay when the
amended permit was issued. Over time, erosion, avulsion, accretion, subsidence, relative sea 
level change, and other factors may change the location of the shoreline, which may, in turn, 
change the extent of the Commission's regulatory jurisdiction. Therefore, the issuance of this 
amended permit does not guarantee that the Commission's jurisdiction will not change in the 
future. 
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SAN FR.A.�C!SCO BAY CON;fERVA'fiON 
&DEVELOPMENT COMM:l�SiON 

M .. Except as o1;herwise noteg, violation of any of the terms of this amended permit shall be 
grounds for revocation. The Commission may revoke any amended permit for such violation 
after a public hearing held on reasonable notice to the permittee or its assignee if the amended 
permit has been effectively assigned. If the amended p�nnit is revoked, the Commission may 
determine, if it deems.appropriate, that.all or part of any fill or structure placed pursuant to this 
amended permit shall be removed by the permittee or its assignee if the amended permit has 
been assigned. 

N. Unless the Commission directs otherwise, this amended permit shall become null and
void if any term, standard condition, or special condition of this amended permit shall be found 
illegal or unenforceable through the.application of statute, administrative ruling, or court 
determination. If this amended permit becomes null and void, any fill or structures placed in 
reliance on this amenged permit shall be subject to removal by the per�ttee or its assignee if
the amended permit has been assigned te the extent that the Commission determines that such 
removal is appropriate. Any uses authorized shall be terminated to the extent that the 
Commission determines that such uses should be terminated. 

,., . Executed at San Francisco, California, on behalf of the San Francisco 13ay Conservation and 
Development Corruru,psion ori the-date first above written. 

SAM/KD/ra 

WILL TRA°"VIS 
Executive Director 

San Francisco Bay Conservation and
D

�
issio_n

By: __ 51:r,...E�VE�N-, _A ___ M_c_AD_AM __ _ 
Deputy Director

cc: U.,S. Army Corps o.f Engineers, Attn: Regulatory Functions Branch
San Francisco Bay Regional Water Quality Control Board,
Attn: Certification Section: Beth Christian 
Environmental Protection Agency, Attn: Mike Monroe, WTR-8 
Corte Madera Town Council 
Department of ·Fish and Game 

* * * I* * * * * * * * * * * * * * * * T * 
Rec:eipt acknowledged, contents understood and agreed to:

Executed �t s c...J\ �rC\f'\t:;�� Go(.k,. Gc:.�·tn·ke..: tv����r �fl� Trc.."Sf..t".l,.f)...
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Todd J. Dworman, 
T. J. Enterprises, LLC, 
and Waterpark Lofts, LLC 

524 Fourth A venue 

Mnl.:ing Snn Fmnrisrn Bny 1Je.11e.r 

February 24, 2003 

San Francisco, California 94118-3927 

SUBJECT: Commission Cease and Desist and Civil Penalty Order 
No. CCD 3-02, Todd J. Dworman, TJ Enterprises LLC, 
and Waterpark Lofts, LLC 
Effective Date: February 24. 2003 

Ladies and Gentlemen: 

I. Settlement

The San Francisco Bay Conservation and Development Commission ("the 
Commission" or "BCDC") has been investigating an enforcement action ("the 
action") against Todd J. Dworman, TJ Enterprises LLC, and Waterpark Lofts LLC 
(collectively referred to as "the respondents"). The Commission and the 
respondents now want to settle and to resolve the matters raised by the action 
and to enter into this settlement and stipulated cease and desist and civil penalty 
order solely to avoid the delay, expense, and uncertainty of result that would be 
involved if the Commission were to initiate a formal enforcement action. In 
doing so, the respondents admit no wrongdoing or liability with regard to the 
matters alleged by the Commission. 

II. Stipulated Cease and Desist Order

Therefore, pursuant to California Government Code Sections 66638, the 
Commission hereby orders and respondents hereby agree to all of the following: 

A. Within 60 days of the issuance of this order, respondents shall
commence and complete the construction of a public access deck
and all other public access improvements as shown on plans
drawn by Ralph Alexander and entitled "Waterpark Lofts/TJ
Enterprises LLC Landscape Plan" dated 04/23/02, Sheet L-1
("the approved plans") consistent with subsequent staff
approvals.

Slate of California • SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION • Gray Davis. Governor 

50 Calilornia S1ree1. Suite 2600 • San Francisco. Calllornia 94111 • (415\ 352-3600 • Fax: (415\ 352-3606 • info@bcdc.ca.aov • www.bcdc.ca.aov 

i--1 
Cf) 



COMMISSION CE,. =: AND DESIST AND 

CIVIL PENAL TY .DER NO. CCD 3-02 

Todd J. Dworman, 
T. J. Enterprises, LLC, 
and Waterpark Lofts, LLC 

February 24, 2003 
Page 2 

B.  Within 10 days of the issuance of this order, if not already 
having done so, respondents shall submit an application to 
amend Permit No. M99-4 to make the permit consistent with 
this order. 

C. Within 5 days of the issuance of an amended Permit No. M99-4,
respondents shall record the amended permit with Alameda
County.

D. Within 30 days of the completion of the public access deck
required by Paragraph I-A of this order, respondents shall
submit a public access restriction agreement in the form
required by the Commission.

E. Within 10 days of the approval of the public access restriction
agreement required by Paragraph I-E, respondents shall record
the public access restriction with Alameda County.

F. Within 30 days of the issuance of this order, respondents shall
submit and obtain the BCDC's staff approval of all plans that
have not been already submitted and approved; and

G. Respondents shall pay $40,000 in lieu public access fees to such
account or entity as the Executive Director or Commission shall
designate as follows: $20,000 on the sale of the 121

" unit and
$20,000 on the sale of the 2011

' unit.

Ill. Stipulated Civil Penalty Order 

A. Penalty. Pursuant to California Government Code Section 66641.S(d)
et seq., respondents shall pay a civil penalty of $90,000, _all but $40,000 of which 
shall be stayed if respondents comply fully with the terms and conditions of this 
order and of Permit No. M99-4 as it may be amended. Payments of the penalty 
shall be made by the submittal of a cashiers check payable to the San Francisco 
Bay Conservation and Development Commission, Bay Fill Cleanup and 
Abatement Fund, based on the following schedule: 

B. Schedule of Payments. On February 3, 2003, the respondents paid
$20,000 in partial performance of the civil penalty obligations described in this 
order. Respondents shall pay an additional $20,000 on the close of unit #16, and 
$10,000 on the close of unit #24. 
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C. Sale of Additional Units. If Mr. Dworman complies with all the terms
and conditions of this order and the amended permit, including the payment 
of the in lieu public access fee and the civil penalty in a timely manner, 
Mr. Dworman may continue to sell the remaining units #12 through #27. 

I 

D. Additional Payment of Stayed Penalty If Respondents Violate Order If
respondents violate any term or condition of this order or of the amended 
permit, respondents shall submit a cashiers check in the amount of $40,000 
payable to the San Francisco Bay Conservation and Development Commission, 
Bay Fill Cleanup and Abatement Fund to the Corrunission no later than 30 days 
from receipt of notice from the Commission staff that respondents have violated 
one or more term or condition of the order or the amended permit. 

IV. Findings

This stipulated order is based on the following findings: 

A Waterpark Lofts LLC owns property located at 2875 
Glascock Street, Oakland, California, along the shoreline of 
the Oakland/ Alameda Estuary south of the Park Street 
Bridge ("the site"). 

B. Todd J. Dworman controls TJ Enterprises LLC and
Waterpark Lofts, LLC.

C. In 1999, Mr. Dworman applied for and in July 2000, the
Commission's Executive Director issued Permit No. M99-4
to authorize the construction and use of three two-story
buildings on the site. The project consists of 27 live-work
units and associated amenities, including public access
from Glascock Street through the middle of the project to
the shoreline and along the shoreline and on a wooden
deck that Mr. Dworman would construct along the
shoreline and extending into the esh1ary.

D. Special Condition II-B of the permit requires
Mr. Dworman to submit final site, grading, demolition,
architectural, and landscaping plans prior to the
commencement of construction.

E. Mr. Dworman submitted and staff approved architectural
plans. Mr. Dworman also submitted grading plans for the
site except for the shoreline area, which staff approved.
The staff alleges that Mr. Dworman did not submit final
site plans, grading plans for the shoreline area, demolition
plans, or landscaping plans.
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F. Special Conditions Il-C-1 and II-C-2 of the permit requires
Mr. Dworman to submit and the staff to approve a
document that permanently restricts for public access
purposes approximately 10,545 square feet of the site,
including shoreline and a deck that Mr. Dworman must
construct along the shoreline and into the Estuary. Special
Condition II-C-3 to the permit requires
Mr. Dworman to record the restriction document with
Alameda County within 30 days of the staff's approval of
the document.

G. The staff alleges that Mr. Dworman never submitted such
a document.

H. Special Condition II-D of the permit requires
Mr. Dworrnan to record the permit with Alameda County
within 30 days of the issuance of the permit and to provide
proof of such recordation to the staff within 30 days of the
recording.

I. The staff alleges that Mr. Dworman did not record the
permit.

J. Special Condition II-C-1 to the permit requires that
Mr. Dworman maintain a minimum of 29 feet between the
buildings and the top of the bank.

K The staff alleges that Mr. Dworman built the two buildings 
located closest to the shoreline such that they are 
approximately 24 feet from the top of the bank. 
Mr. Dworman denies this and contends that the buildings 
as constructed provide the required minimum distance of 
29 feet between the buildings and the top of the bank. The 
staff alleges that if this is correct, it is only because 
Mr. Dworman is responsible for the placement of dirt, 
concrete, and construction debris along the shoreline, the 
effect of which is to extend the shoreline several feet 
further into the estuary. 

L. Mr. Dworman and the staff have worked since September
2001 to try to resolve this matter.

M. The staff also alleges that subsequent to the
commencement of the staff's investigation into this matter
and its attempts to resolve this matter by negotiation with
Mr. Dworman, Mr. Dworman constructed an entrance gate
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to the project site from Glascock Street in a location 
approximately 10 feet from the location required by the 
permit and thereafter submitted a plan that showed the 
gate constructed where required by the permit, not where 
actually constructed. 

N. Construction of all remaining public access improvements
in strict compliance with the approved plans will resolve
any and all problems with public access improvements at
the site.

0. The Commission concludes that the proposed order is a
fair and appropriate resolution of this matter because it
provides equal public access benefits, resolves the other
alleged violations, and imposes a reasonable civil penalty
for the alleged violations.

V. Disclaimer of Effect of Order on Private Rights or Public Regulations

This order shall have no effect on any rights, duties, or obligations 
established by private agreement or by the laws and regulations of other public 
bodies. 

VI. Disclaimer of Recognition of Property Rights

This order shall not constitute any recognition of property rights. 

VII. Waiver of Right To Appeal and To Seek Damages Against the Commission

By stipulating to the issuance of this order, the respondents waive any 
and all right to appeal the issuance of this order in any way, including the filing 
of an action in Superior Court of the State of California and also waive any and 
all right to seek or obtain any damages from the State of California, the 
Commission, members of the Commission, Commission employees, and any 
other state employees based on any claim or cause of action alleged to have 
arisen from this enforcement case. 

VIII. Possible Court Action For Noncompliance

Strict compliance with this order is required. Failure to comply strictly 
with any and all terms and conditions of this order can result in the Commission 
filing a lawsuit against the parties who fail to comply with this order. Such 
lawsuit may seek either injunctive relief to enforce this order, civil penalties of up 
to $6,000 per day for each day that the order is not complied with, or both. 
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Executed at San Francisco, California, on behalf of the San Francisco Bay 
Conservation and Development Commission on the date first written above. 

WT/JTS/mm 

� 
WILL TRAVIS 

Executive Director 
San Francisco Bay Conservation 
and Development Commission 

cc: U. S. Army Corps of Engineers, Attn: Regulatory Functions Branch 
San Francisco Bay Regional Water Quality Control Board 
Environmental Protection Agency, Attn: Mike Monroe 
U.S. Fish and Wildlife Service, Attn: Field Supervisor 
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K.M.C. Inc.
167 Trinidad Drive
Tiburon, California 94920

Making San F ranci,co Bay Bt11cr 

Commission Stipulated Cease 
and Desist and Civil Penalty 
Order No. CCD 1-06 

August 25, 2006 

AlTENTION: Thomas J. Moseley, Vice-President 

AND 

Thomas J. Moseley 
167 Trinidad Drive 
Tiburon, California 94920 

SUBJECT: Proposed Commission Stipulated Cease and Desist and Civil Penalty Order 
No. CCD 1-06; Thomas J. Moseley and K.M.C. Inc. 
Effective Date: August 17, 2006 

Ladies and Gentlemen: 

I. Settlement

The San Francisco Bay Conservation and Development Commission ("the Commission''
or "BCDC") has been investigating an enforcement action (the "action") against Thomas J. 
Moseley and K.M.C. Inc. (collectively referred to as the "respondents"). The Commission and 
the respondents now want to settle and to resolve the matters raised by the action and to enter 
into this settlement and stipulate to the issuance of this cease and desist and civil penalty order 
(the "Order") solely to avoid the delay, expense and uncertainty of result that would be 
involved if the Commission were to initiate a formal enforcement action. In doing so, the 
respondents admit no wrongdoing or liability with regard to the matters alleged by the 
Commission staff. 

II. Stipulated Cease and Desist Order

Therefore, pursuant to California Government Code Section 66638 et. seq., the Commission
hereby orders, and respondents hereby agree to comply with all terms and conditions of BCDC 
Permit No. 6-91, as amended through August 24, 2006 (Amendment No. 8), attached hereto as 
Exhibit A to this Order. 

State of California • SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION • Arnold Schwarzenegger, Governor 

50 California Street, Suite 2600 • San Francisco, California 94111 , (415) 352-3600 • Fax: (415) 352-3606 • info@bcdc.ca.gov • www.bcdc.ca.gov 



Commission Stipulated Cease and Desist 
and Civil Penalty Order No. CCD 1-06 

August 25, 2006 
Page 2 

Ill. Civil Penalty Order 

A. Penalty. Pursuant to California Government Code Sections 66641.5 through 66641.9,
the Commission hereby orders the respondents to pay $37,400 as a civil penalty, $13,500 of 
which shall be due within 30 days after the effective date of this Order, and $23,900 due if 
respondents do not comply with the terms and conditions of this Order and of BCDC Permit 
No. 6-91. Therefore, the Commission hereby orders the respondents to submit, within 30 days 
after the effective date of this Order, a cashier's check in the amount of $13,500. The cashier's 
check shall be made payable to the San Francisco Bay Conservation and Development 
Commission - Bay Fill Clean-up and. Abatement Fund.

B. Additional Payment of Stayed Penalty if Respondents Violate Order. If respondents fail
to comply with any term or condition of this Order after the Order is executed, respondents 
shall submit a cashier's check in the amount of $23,900 payable to the San Francisco Bay 
Conservation and Development - Bay Fill Oean-up and Abatement Fund no later than 30 days 
from receipt of notice from the Executive Director describing how the respondents have failed to 
comply with one or more terms or conditions of the Order. The Executive Director shall be 
responsible for determining whether or not respondents have complied with this Order and 
whether any violation is of such a nature that it justifies additional payment of the stayed 
penalty. In making this determination, the Executive Director shall consult with the 
Commission's Chair and the respondents shall be provided an opportunity to present their 
views if they believe a violation has not taken place or the violation is insignificant and does not 
justify additional payment of the stayed penalty. If, after respondents have presented their 
case, the Executive Director and Commission Chair continue to agree that a violation justifies 
additional payment of the stayed penalty, the respondents may challenge this determination by 
filing an action in court. 

IV. Findings

This Order is issued based on the following findings and the relevant Commission files
including BCDC Permit File No. 6-91, and BCDC Enforcement File No. 05-11, each of which are 
incorporated herein by reference. Respondents neither admit nor deny these findings: 

A. KM.C. Inc. owns property located on the north peninsula at Paradise Cay, Marin
County, California, otherwise known as the Paradise Cay Marina ("the site"). 

B. The site was formerly owned by the Pullman Building Company ("Pullman").

C. Mr. Thomas J. Moseley is the Vice-President of KM.C. lnc. and is authorized to
represent KM.C. Inc. 

D. On August 26, 1992, the Commission issued BCDC Permit No. 6-91 to Pullman
authorizing 157 existing berths (after-the-fact), the removal of the existing 157 berths and 
construction of up to 307 new berths in a phased manner, work along the breakwaters, and 
construction of eleven single-family residences, a harbormaster's office, a yacht clubhouse, a 
parking lot, two parks and various associated public access improvements at the site ("the 
project"). The original permit requires work to commence no later than August 20, 1994, and to 
be completed by August 20, 1999. 

E. On July 14, 1999, the Commission staff approved an assignment of the rights and
obligations of BCDC Permit No. 6-91 from Pullman to K.M.C. Inc. 
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F. Since the issuance of BCDC Permit No. 6-91, the Commission staff has written to and
communicated with Pullman and K.M.C. Inc. on several occasions regarding potential violations 
of the permit, including failure to complete construction and for the unauthorized storage and 
use of structures and materials within the Commission's jurisdiction. Enforcement letters were 
sent to either Pullman or K.M.C. Inc. for these alleged violations on May 31, 1994, February 8, 
1995, November 2, 1999, July 22, 2005, and October 12, 2005. 

G. Alleged violations have either been addressed in the past or will be resolved through the
issuance of Amendment No. Eight to Permit No. 6-91 and this Order. 

H. Since the issuance of BCDC Permit No. 6-91, Pullman and K.M.C. Inc. have requested
and been granted four time extensions for the completion of the project (Amendment Nos. One, 
Three, Four, and Six). 

I. The current permit, as amended through February 1, 2006, requires the project to be
completed by June 30, 2007 (Amendment No. Seven), with portions of the project to be 
completed at an earlier date. 

J. Special Condition II-E of the permit requires a second waste pump-out facility to be
installed by January l, 2000. 

K. The Commission staff alleges that K.M.C. Inc. did not install a second waste pump-out
facility by January 1, 2000. The Commission staff believes that this alleged violation will be 
resolved through the issuance of Amendment No. Eight to Permit No. 6-91 and this Order. 

L. Special Condition Il-B-4 of the permit requires the permittees to have installed certain
public access improvements by September 30, 2000, with the exception of the public access 
improvements within the 1.3-acre State Lands Commission park which shall be installed by July 
1, 2001. 

M. The Commission staff alleges that K.M.C. Inc. did not install all of the required public
access improvements by the deadlines required in the permit, including a bicycle lane, benches, 
public access parking spaces, paving along the shoreline path, trash containers, and 
landscaping. 

N. K.M.C. Inc. has subsequently resolved the alleged violations to public access 
improvements cited by the Commission staff, with the exception of the paving of the northern 
shoreline path with decomposed granite, which will be resolved through the issuance of 
Amendment No. Eight to Permit No. 6-91 and this Order. 

0. Special Condition Il-B-5 of the permit requires maintenance of the public access areas
and improvements. 

P. The Commission staff alleges that KM.C. Inc. failed to properly maintain the public
access areas and improvements, as required by the permit, including failure to maintain 
landscaping and plants, and failure to maintain the area free and clear of trash. 

Q. K.M.C. lnc. has subsequently resolved the alleged violation for maintenance of the public 
access areas and improvements. 
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R. Under California Government Code Section 66632(a), anyone who wants to place fill,
extract materials worth more than $20, or make any substantial change in use in any land, 
water, or structure within the Commission's jurisdiction must first obtain a permit from the 
Commission. Failure to obtain a Commission permit before undertaking any of the foregoing 
work constitutes a violation of California Government Code Section 66632. 

S. The Commission staff alleges that K.M.C. Inc. has illegally placed fill within the
Commission's Bay jurisdiction that includes unauthorized floating docks. The Commission 
staff believes that this alleged violation will be resolved through the issuance of Amendment 
No. Eight to Permit No. 6-91 and this Order. 

T. The Commission staff alleges that K.M.C. Inc. has illegally placed fill within the
Commission's shoreline band jurisdiction that includes construction materials and equipment 
not related to the marina construction. The Commission staff believes that this alleged violation 
will be resolved through the issuance of Amendment No. Eight to Permit No. 6-91 and this 
Order. 

U. Mr. Moseley and the Commission staff have worked since July, 2005 to try to resolve
this matter. 

V. Mr. Moseley and the Commission staff have agreed to amend Permit No. 6-91 to include
interim deadlines for the total completion of the project by the deadline date of August 31, 
2007, the removal of certain materials and structures from the project site, and conditions for 
the storage of equipment and materials at the project site, in order to address the alleged 
violations. 

W. Mr. Moseley and the Commission staff agree that compliance with all the terms and
conditions of Permit No. 6-91, as amended through August XX, 2006 (Amendment No. Eight), 
and the payment of the civil penalty required by this Order will resolve the alleged violations. 

X. This Order is based on Permit No. 6-91, as amended through August XX, 2006
(Amendment No. Eight), a draft of which is attached hereto as Exhibit A to this Order. Any 
future amendments to Permit No. 6-91 that modify the deadline dates for the project shall be 
automatically incorporated into this Order. 

Y. Further changes to this Order may be made based on any future amendments to Permit
No. 6-91, to ensure that the provisions of this Order and Permit No. 6-91 are consistent. 

Z. The Commission concludes that the proposed Order is a fair and appropriate resolution
of this matter because it resolves the alleged violations, prevents further delay of the project, 
and imposes a reasonable civil penalty for the alleged violations. 

V. Disclaimer of Effect of Order on Private Rights of Public Regulation

This Order shall have no effect on any rights, duties, or obligations established by private 
agreement or by the laws and regulations of other governmental bodies. 
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VI. Waiver of Right to Appeal

By stipulating to the issuance of this Order, the respondents waive any and all right to
contest the issuance of this order in any manner whatsoever, including the filing of an action in 
Superior Court of the State of California and also waive any and all right to seek or obtain any 
damages from the State of California, the Commission, members of the Commission, 
Commission employees, and any other state employees based on any claim or cause of action 
alleged to have arisen from this enforcement case. 

VII. Possible Court Action for Noncompliance

Strict compliance with this Order is required. Failure to comply with any and all terms and
conditions of this order may result in the Commission filing a lawsuit against the parties who 
fail to comply with this order. Such lawsuit may seek either injunctive relief to enforce this 
order, civil penalties of up to $6,000 per day for each day that the order is not complied with, 
or both. 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation and 
Development Commission on the date first above written. b 

Executive Director 

WT/MY.Imm 

cc: U. S. Army Corps of Engineers, Attn: Regulatory Functions Branch 
San Francisco Bay Regional Water Quality Control Board, Attn: Certification Section 
Environmental Protection Agency, Attn: Mike Monroe, WTR-8 
State Lands Commission, Attn: Dave Plummer 



San Pedro Cove Homeowners Association, Inc. 
c/ o Kris Kimball, President 
501 San Pedro Cove Road 
San Rafael, California 94901 

August 10, 2010 

SUBJECT: Stipulated Commission Cease and Desist and Civil Penalty Order No. 
CCD 4-09 for San Pedro Cove Subdivision Unit II, in the City of San 
Rafael; BCDC Permit No. 22-77 and Enforcement File No. ER04-43 

Dear Mr. Kimball: 

As you know, on August 5, 2010, the San Francisco Bay Conservation and Development 
Commission (the Commission) voted to issue Stipulated Cease and Desist and Civil Penalty 
Order No. 4-09. You signed a stipulation on behalf of the HOA agreeing to the terms and 
conditions of the Order on April 26, 2010. A copy of the final Order executed by the 
Commission's Executive Director is enclosed. 

The terms of the Stipulated Order are set forth in Section II, and Section III requires certain 
penalties for violating any of the terms or conditions of the Order, which are waived if all 
deadlines are met. Section III also provides for court imposed penalties of up to $6,000 per day 
for failure to comply with the Order. 

Although I know that you are familiar with the terms and conditions of the Order, I wish to 
point out several of the most immediate deadlines. Within thirty days of the issuance of this 
Order (i.e., by September 10, 2010), all signs to the entrance of the development impeding public 
access or indicating that the development is "Private Property, Residents and Guests Only," 
must be removed. Within sixty days (i.e., by October 10, 2010), the HOA must submit for staff 
review and approval an assignment of the permit to the HOA. The Commission's assignment 
form is enclosed for your convenience. Within six months (i.e., by February 10, 2011), the HOA 
must submit for staff review and approval an easement or other necessary document to secure 
sufficient property rights across lands owned by Loch Lorn.and Marina to allow the 
construction, use and maintenance of the public access entrance to the Eastern Wildlife Area. 
Within nine months (i.e., by May 10, 2011), the HOA must secure all local government 
approvals and must complete a permit amendment request to the Commission to conform to 
the public access requirements of the Order. Other requirements and deadlines are contained in 
Section II of the Order, including the completion of the public access facilities and the 
submission of legal instruments guaranteeing public access and open space are required within 
18 months (i.e., by February 10, 2012). Forms and instructions for these legal instruments are 
available on BCDC' s web page. 

Slate of Califomla • SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION • Arnold Schwarzenegger. Governor 
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Please contact Ande Bennett or me if you have any questions or need additional information 
to avoid unnecessary delays or penalties. We greatly appreciate your cooperation in finalizing 
the Stipulated Order and resolving this violation. 

Enc. 

TE/mm 

cc: Riley Hurd 

Sincere! 

1� 
TIM EICHENBERG 
Chief Counsel 
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SUBJECT: Proposed Stipulated Commission Cease and Desist and Civil Penalty Order 
No. 4-09 for San Pedro Cove Subdivision Unit II, in the City of San Rafael; 
BCDC Permit No. 27-77 and Enforcement File No. ER04-43 
Effective Date: August 5, 2010 

Dear Mr. Kimball: 

I. Settlement

The San Francisco Bay Conservation and Development Commission ("the Commission") 
initiated an enforcement action ("the Action") against the San Pedro Cove Homeowners 
Association ("the HOA"), and the Charles E. Paganini Estate and Al Lamperti ("Original 
Developers") who were the original developers of Unit II of the San Pedro Cove subdivision 
("the Project") in the City of San Rafael ("the City"), which was authorized by BCDC Permit No. 
27-77 ("the permit"). The Action concerns the failure to: (1) obtain written approval of final
construction plans prior to installing the public access overlook deck and overlook pathway; (2)
provide and maintain the required public access facilities to and along the eastern shoreline; (3)
provide and maintain signage that makes the public access areas available to the public; (4)
permanently guarantee the public access areas; (5) permanently guarantee the open water area;
and (6) permanently guarantee the open space area known as the Eastern Wildlife Area. BCDC
contends that potential administrative civil penalties of up to $180,000 have accrued for these
six alleged violations, under Government Code Section 66641.5.

The HOA has reached an agreement with the Original Developers pursuant to which the 
HOA has agreed to take responsibility for the Action, and to hold harmless and indemnify the 
Original Developers with regard to the Action. BCDC therefore agrees to, and hereby does, 
dismiss the Original Developers from the Action, to pursue no further action against them 
related to the Action, and to enter into this stipulated Order only with the HOA. 

The HOA contends that under the circumstances the imposition of civil penalties is 
unwarranted and would not be successfully imposed in a contested hearing. However, the 
Commission and the HOA wish to settle and resolve all matters that give rise to this proceeding 
and any potential penalties, and therefore enter into this settlement and stipulated cease and 
desist and civil penalty order solely to avoid the delay, expense and uncertainty that would 

Stale of California • SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION • Gray Davis. Governor 
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result from formal contested Commission enforcement proceedings and potential litigation. In 
doing so, the HOA admits no wrongdoing or liability with regard to the matters addressed by 
the order. 

Therefore, pursuant to California Government Code Section 66638 et. seq., the HOA 
stipulates to this order and all of its terms and, based on these stipulations, the Commission 
orders the HOA to comply fully with Sections II and III of this order. 

II. Stipulated Cease and Desist Order

The HOA shall do all of the following:

A. Assignment: Within 60 days of the date of issuance of this order, the HOA shall
submit for Commission staff review and approval a document in substantially the
same form as Attachment 1 (Assignment Form) to take assignment of the permit,
and shall take assignment of the permit.

B. Property Rights: Within six months of the date of issuance of this order, the HOA
shall submit for Commission staff review and approval the necessary documents
to obtain sufficient property rights across lands owned by Loch Lomond Marina to
allow the construction, use, and maintenance of the public access entrance to the
Eastern Wildlife Area, and shall obtain such easement or property rights. If the
Commission staff believes that the documents submitted are inadequate the
Commission shall inform the HOA in writing and the HOA shall have 14 days to
respond in order to resolve any alleged inadequacy, and additional time shall be
allowed if there is a delay in BCDC staff review of submitted documents. In
addition, the HOA shall in good faith endeavor to obtain both the agreement of the
owners of the Loch Lomond property and the City of San Rafael. If the HOA is
unable to obtain these rights, the HOA shall within 8 months of issuance of this
order provide an approvable design for an alternative entrance to the Wildlife
Area that is located on HOA property. The approved alternative shall be appended
to the public access concept plan (Exhibit B attached hereto) and submitted with
the permit amendment request required by Section II-D, herein, no later than 9
months after issuance of this order. The HOA shall not be held in breach of this
agreement and subject to penalties in the event that a third party prevents the
HOA from providing a public access entrance to the Eastern Wildlife Area despite
the HOA's exercise of due diligence.

C. Local Government Approvals: Within 9 months of the issuance of this order, the
HOA shall submit for Commission staff review and approval all necessary
revisions to the local government permits and easements to allow construction,
use, and maintenance of the public access areas required by the permit, and shall
obtain such local government approvals. I£ the Commission staff believes that
revisions to the local government permits and easements submitted are inadequate
the Commission shall inform the HOA in writing and the HOA shall have 14 days
to respond in order to resolve any alleged inadequacy, and additional time shall be
allowed if there is a delay in BCDC staff review of submitted documents. In
addition, the shall in good faith endeavor to obtain the approval of the local
government, but the HOA shall not be held in breach of this agreement and subject
to penalties in the event that a third party refuses to cooperate, or if said approvals
cannot be obtained within the time frames set forth, through no fault of the HOA.
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D. Submission of Amendment Request: Within 9 months of the issuance of this order, the
HOA shall submit to the Commission a fileable amendment request to revise the
public access requirements of the permit, in full conformance with paragraphs II-C
through II-H herein, and with the concephtal public access plan prepared by Matthew
Gaber, dated March 26, 2010 and entitled "San Pedro Cove Overlook" (Exhibits A-1
and A-2 attached hereto) and "San Pedro Cove Eastern Wildlife Area" (Exhibit B
attached hereto).

E. Approval of Final Public Access and Landscaping Plans: Within 12 months of the date
of issuance of this order, the HOA shall submit for Commission staff review and
approval, final approvable public access and landscaping plans consistent with the
requirements of the amended permit and Exhibits A and B attached hereto.

F. Completion of Public Access Facilities: Within 18 months of the date of issuance of
this order, the HOA shall complete and make available the following improvements to
the public for unrestricted public access for walking, bicycling, sitting, viewing, and
other related purposes consistent with the requirements of the amended permit and
final approved public access and landscaping plan referenced in Section Il-E:

1. Install an 8 foot-wide by approximately 500-foot long all-weather path in the
Eastern Wildlife Area from Point San Pedro Road to the eastern shoreline and the
eastern property line that establishes a connection to the future Loch Lomond
shoreline path, and provide an approximately 100-foot-long spur that terminates at
the six-foot-wide loop trail described in item 2, below;

2. Install a six-foot-wide and approximately 200-foot-long all-weather loop trail in
the Eastern Wildlife Area, which commences at the spur trail terminus described
in Section ll.F.1 above, runs along the shoreline until it intersects with the eight
foot-wide path at the southeasterly corner of the parcel, and provide two seating
areas with wooden benches;

3. Install a post-and cable fence that is three feet high and approximately 250 feet
long along the west side of the central pathway through the Eastern Wildlife
Area, which extends no further Bayward than the terminus of the 8-foot-wide
spur;

4. Either complete the removal of the strip of pampas grass in the Eastern Wildlife
Area, which covers an estimated 7,200 square feet along the eastern fence-line, or
submit an open space management plan approved by Commission staff to
permanently confine the pampas grass to its present location as part of the
permanent guarantee for the open space in Section II-H below;

5. Install native landscaping at the five locations shown in the conceptual plans for
the Eastern Wildlife Area;

6. Install improvements within the 1,060-foot-long and 6 foot-wide pathway
easement connecting Point San Pedro Road to the southern overlook within the
subdivision, and provide deck seating at the southern overlook;
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7. Install a bike rack at the foot of the eastern stairway to the overlook;

8. Install way-finding signs to the southern overlook deck and along the 1,060-foot
long public access pathway easement leading to the southern overlook deck, and
install public access signs on the pathway through the Eastern Wildlife Area,
consistent with the requirements of the amended permit and the final approved
public access and landscaping plan referenced in Section ILE.

9. Submit for Commission staff review and approval a vegetation management
plan to ensure that the public views are not obstructed at the southern overlook
deck.

G. Removal of Signs: Within 30 days of the issuance of this order, the HOA shall remove
the "Private Property, Residents and Guests Only" sign located at the entrance to the
San Pedro Cove development. The HOA shall obtain written approval from
Commission staff for the content and location of any signs to be posted at the entrance
of San Pedro Road or along any of the public access paths or open space areas that
might discourage use of these areas by the public during daylight areas. The HOA
shall establish a system or protocol so that the entrance gate of the subdivision shall be
maintained in an open position during daylight hours, sunrise to sunset, consistent
with the permit's reasonable rules and restrictions, and shall monitor compliance with
this directive.

H. Legal Instruments: Within 18 months of the issuance of this order, the HOA shall
record a legal instrument acceptable to Commission staff to permanently guarantee a
public access easement for: (1) all public access areas shown in the conceptual public
access plans (attached as Exhibits A and B); (2) the 2.9 acre Eastern Wildlife Area as
generally depicted in Exhibit B; and (3) the 10.68 acres of open water south and east of
the subdivision, as generally provided in Amendment No. Five to the permit.
Approval or disapproval of the instrument shall occur within 30 days after submittal
for approval and shall be based on the sufficiency of the instruments and its exhibits
to: (a) create legally enforceable rights and duties to provide the public access area
required by the permit and this order; (b) clearly show the areas to be reserved with a
legally sufficient description of the boundaries of such area; and(c) create legal rights
in favor of the public for public access and open space that will run with the land and
be binding on any subsequent purchasers, licensees, and users.

I. The instrument(s) shall be recorded within 30 days of approval by staff. If the
Commission staff believes that the documents submitted are inadequate the
Commission shall inform the HOA in writing and the HOA shall have 14 days to
respond in order to resolve any alleged inadequacy, and additional time shall be
allowed if there is a delay in BCDC staff review of submitted documents.

Ill. Stipulated Civil Penalty Order 

A. Penalty. The Commission contends that potential administrative civil penalties up
to $180,000 have accrued for the alleged violations listed in Section I above since
November 25, 1992. The HOA has denied responsibility for said penalties, both in the
application of any civil penalty and in amount. Specifically, the HOA contends that
until the enforcement action was undertaken it did not have knowledge of the violations
as a result of the Original Developers' alleged acts or omissions, and since becoming
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aware of the alleged violations has worked closely with the BCDC to remedy the 
violations, such that its conduct in this matter does not represent the repeat or egregious 
violations for which the civil penalties were established. The Original Developers 
contend that they completed the public access areas to the satisfaction of the BCDC staff 
at the tinle the lots were sold, and that civil penalties are not appropriate given the 
history of the project and BCDC approvals. However, the HOA has agreed that in lieu 
of further enforcement proceedings, it will stipulate to the institution of a civil penalty 
only as an incentive to complete the obligations set forth herein, without any admission 
of any violation or application of a penalty. The civil penalties agreed to are also stayed, 
subject to Paragraph B below. 

B. Payment of Stayed Penalties for Noncompliance with this Stipulated Order. The HOA
shall be responsible for and pay the following penalties for violating the terms or
conditions of Section II of this Order:

1. A $10,000 penalty for violating any of the provisions of Section Il-A-E;

2. A $10,000 penalty for violating any of the provisions of Section II.F;

3. A $5,000 penalty for violating any of the provisions of Section II.G; and

4. A $5,000 penalty for violating any of the provisions of Section II.H.

An additional $5,000 penalty shall be assessed if within 90 days after the stay expires 
any one of the above four violations of the order is not fully resolved. Prior to declaring 
a breach the Executive Director; who shall be solely responsible in the exercise of his or 
her reasonable discretion for determining whether or not the HOA has complied with 
this order, and whether the violation(s) of specific terms and conditions justifies the 
penalty, shall send the HOA a written notice of the asserted violation and penalties, and 
provide the HOA with a thirty day right to cure period. If the HOA does not cure the 
violation, then within 30 days of the date of the Executive Director's notice, the HOA 
shall submit a check for the full amount of each penalty, payable to the San Francisco 
Bay Conservation and Development Commission Bay Fill Cleanup and Abatement 
Fund. If the penalty is not submitted in the required time period, or all improvements 
are not completed in accordance with the amended permit and final approved public 
access and landscaping plan referenced in Section ILE, court imposed penalties 
described in Section VII of this Order may be pursued. 

IV. Findings

This order is issued based on the following findings: 1

A. On May 24, 1978, the Commission issued Permit No. 27-77 to Charles Paganini to
construct 17 single family residences within the Commission's jurisdiction, as part of the
San Pedro Cove Unit II Subdivision (the project) located on Point San Pablo Road in the
City of San Rafael.

1 All documents referenced herein may be found and are contained in the files for BCDC 
Permit No. 27-77 and Enforcement File No. ER04-43. 
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B. The proposed project was owned by Charles Paganini.

C. On October 6, 1987, the Commission issued the last of four time extensions for the
project. When the Commission issued its last time extension, no work on the project had
commenced.

D. On August 26, 1988, the permittee's representative Al Lamperti, and his attorney Cecilia
Bridges, informed the Commission of the permittee' s proposal to modify the project and
amend the permit pursuant to recently revised environmental documents and local
government approvals.

E. On December 7, 1990, the Commission issued Amendment No. Five to the permit, which
reduced the amount of Bay fill for the project, modified the alignment of the public
access routes and the overlook deck, and replaced the requirement to create 1.5 acres of
tidal marsh with a requirement to permanently reserve 2.9 acres within the
Commission's shoreline band jurisdiction known as the Eastern Wildlife Area.

F. On December 14, 1990, Amendment No. Five was recorded by Marin County.

G. Prior to the construction of the homes, the amended permit requires the permittee to
record legal instruments or other dedications approved by Commission staff to
permanently reserve: (1) the required public access areas; (2) 2.9 acres of open space
known as the Eastern Wildlife Area; and (3) 10.68 acres of tide lots. The legal
instruments were never executed or recorded.

H. Prior to the construction of the public access, the amended permit requires the permittee
to obtain approval for final, precise grading, landscaping, and engineering plans. No
final public access construction plans were ever approved by Commission staff.

I. Prior to the sale of any home, the amended permit requires the permittee to construct a
pathway from Point San Pedro Road to the Eastern Shoreline Area, a path from Point
San Pedro Road to an overlook deck with seating and bike racks, and public access
signs. The eastern pathway, the overlook seating, and bike racks were not installed, and
the other improvements were built without final plan approval by Commission staff.

J. On November 25, 1992, Commission staff disapproved the draft legal instrument for
permanent reservation of the public access, tide lots and open space submitted by Ms.
Bridges on October 29, 1992. Staff also notified the original developers of the permit
violations triggered by commencement of construction, the civil penalties for which
permitees were liable, and the deficiencies of the legal instrument.

K. On April 21, 1993, Ms. Bridges submitted a letter to the Commission concerning the
status of permit compliance. The submittal included revised draft instruments to
permanently reserve the public access, the tide lots, and open space. The revised
instruments, which included a dedication of the public access to the City, were not
approvable under the permit conditions.

L. On April 21, 1993, Ms. Bridges submitted the CC&Rs for the HOA and the grant deed
that conveyed the public access parcels to the HOA. The CC&Rs notify purchasers of
property in the subdivision of their obligations under the permit.
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M. On November 30, 1995, the Commission approved Amendment No. Six to the permit
removing requirements for the 375-foot-long path southeast of the Eastern Wildlife Area
and for a separate pathway on the portion of the 1,060-foot-long path that is adjacent to
San Pedro Cove Road.

N. On April 30, 2007, Commission staff notified HOA President Mike Nelson, Mr. Paganini,
and Mr. Lamperti that the existing public access improvements were not consistent with
the permit and that civil penalties had accrued for this and other violations of the
permit. Thereafter, Commission staff met with Mike Nelson, Rick Kahn, and Ken
Gosliner, members of the HOA, to discuss how the violations might be resolved.

0. On January 17, 2008, Mr. Lamperti, Mr. Nelson, and Chris Kimball met with
Commission staff to obtain comments on a preliminary design concept for upgrading
and completing the public access required by the permit.

P. On October 6, 2008, staff sent a letter to Patty Paganini, trustee for the Charles A.
Paganini Estate, to inform her of the Commission's enforcement of the permit violations,
the accrued civil penalties, and the on-going meetings with members of the HOA and
Mr. Lamperti to resolve the violations. The Commission has not received a response to 
this letter.

Q. On October 10, 2008, Mr. Lamperti, representatives of the HOA, and their attorney,
David Feingold, met with staff and Deputy Attorney General Chris Tiedemann to
discuss elements of an adequate public access plan and an agreement to resolve the
permit violations and accrued penalties.

R. On March 26, 2010, the HOA submitted a final conceptual plan for public access and
landscaping, which Commission staff approved as the basis of this order and for a
permit amendment that would resolve the permit violations. The plan provides
additional public access improvements that include: (1) a shoreline connector path to the
future Loch Lomond development, two benches, invasive weed control, and substantial
landscaping at the Eastern Wildlife Area; (2) improvement to the overlook deck
entrance; (3) and an expanded signage program (see Exhibits A and B).

S. Construction of the public access improvements at San Pedro Cove pursuant to the
terms and conditions of this order provides substantial public benefits and will resolve
any and all violations related to the. permit. Therefore, the Commission finds that the
proposed order is a fair and appropriate resolution of this matter.

V. Disclaimer of Effect of Order on Private Rights or Public Regulations

This order shall have no effect on any duties, rights, or obligations established by private
agreement or by the laws and regulations of other governmental bodies. 

VI. Waiver of Right To Appeal

By stipulating to the issuance of this order, the HOA waives any right to contest the
issuance of this order in any manner whatsoever. 
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VII. Possible Court Action For Noncompliance

Failure to comply with the terms of this order may result in the Commission filing a lawsuit 
against the parties who fall to comply with this order. Any person who intentionally or 
negligently violates a Commission cease and desist order may be liable civilly for up to 
$6,000.00 for each day in which such violation persists. 

VIII. Stipulation

The HOA has stipulated to the issuance of this proposed order by stipulation dated 
April 26, 2010. 

Executed at San Francisco, California, on behalf of the San Francisco Bay Conservation 
and Development Commission on the date first above written. 

WTffE/mm 

WILL TRAVIS 
Executive Director 

San Francisco Bay Conservation 
and Development Commission 
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Assignment Of BCDC Permit 

(full name, address, and telephone number of current permittee-assignor) 

by its-:-------------------------------
(title or position of person executing for assignor, e.g., President, Secretary, etc., if any) 

________________ ___, assignor, hereby assigns all rights and 
(full name of person executing for assignor, 
if different from name of assignor) 

interests in San Francisco Bay Conservation and Development Commission Pennit No.·---

dated ______________ � as amended through Amendment 

No. dated _____________ _ 
(number and date of last amendment, if applicable; otherwise cross out) 

to ________________ -----------------
(full name of assignee) (type of entity receiving assignment 

e.g. a California Corporation, a Nevada
partnership, an individual, etc.

(full address of person or entity receiving assignment) 

Executed on this 
------------

day of _____ , 20. ___ ,at 

____________________________ __, California. 

(signature of assignor or person executing for assignor}: 
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TRUX Airline Cargo Services 

237 Harbor Way 

P.O. Box 2505 

South San Francisco, CA 94083 

and 

City of South San Francisco 

P.O. Box 711 

South San Francisco, CA 94080 

STIPULATED CEASE 

AND DESIST AND 

CIVIL PENAL TY ORDER 

NO. CCD 2016.01 

Effective Date: August 4, 2016 

The San Francisco Bay Conservations and Development Commission ("BCDC" or 

"Commission") and TRUX Airline Cargo Services ("Trux") and the City of South San Francisco 

("City'') enter into this Stipulated Cease and Desist and Civil Penalty Order ("Order"), and 

the Commission adopts the Order pursuant to Government Code Sections 66638 and 

66641.6. The Commission, Trux, and the City are collectively referred to as "Parties." Trux 

and the City are sometimes jointly referred to as "Permittees." 

I. INTRODUCTION

1. On September 23, 1998, the Commission issued BCDC Permit No. 11-98 ("the Permit")

to Trux and the City, as co-permittees, to construct, use and maintain a six-story airport parking 

structure known as Park SFO, located at 195 North Access Road in South San Francisco, along 

with paved surface parking on three "fingers" of land, and to provide specified public access 

and open space amenities. On May 10, 2016, the Commission issued Amendment No. 4 to the 

Permit, BCDC Permit No. 1998.011.04, which as of the Effective Date of this Order is the 

operative permit for the Park SFO facility and the associated public access and open space 

amenities. 

2. The permitted site is comprised of several assessor parcels including:

• APNs 015-180-250, 015-173-200, 015-173-190, 015-180-210 (owned by Robert

Simms);

• APN 015-180-260 (owned by City of South San Francisco); and

• APN 092-020-130 (operated and maintained by the City of South San Francisco

pursuant to Use Permit No. 3950, issued on May 1, 2007 by the property owner, the

San Francisco International Airport, a division of the City and County of San

Francisco).

info@bcdc.ca.gov I www.bcdc.ca.gov 
State of California I Edmund G. Brown, Jr. - Governor @50 
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3. On November 15, 2001, and 14 years later, on July 30, 2015, the Commission

commenced an enforcement action against the Permittees concerning alleged public access 

and other violations of the Permit. On March 23, 2016, staff commenced a formal enforcement 

proceeding by issuing a Violation Report and Complaint for the Imposition of Administrative 

Civil Penalties ("Violation Report"). The Violation Report identified eleven alleged violations of 

the Permit: 

a. Failure to permanently guarantee all public access areas, in violation of Special

Condition 11.B.2, Public Access Area Guarantee, of the Permit.

b. Failure to permanently guarantee the open space area for wildlife habitat, in

violation of Special Condition 11.J.1, Wildlife Refuge Area, of the Permit.

c. Failure to post one Bay Trail sign, one Public Shore sign, and three public shore

parking signs in conformance with the staff-approved public access signage plan

entitled "Preliminary Signage Program for BCDC," prepared by Molly Duff, dated

November 24, 1998, and approved by BCDC staff on August 20, 2001, in violation of

Special Condition 11.A.3, Plan Approval, which requires conformance with the final

approved signage plan.

d. Failure to provide and maintain adequate signage for eight public parking spaces, in

violation of Special Condition 11.B.4.b, Improvements within the Total Public Access

Area, of the Permit.

e. Failure to provide signage that clearly promotes the required public access

amenities, in violation of Special Conditions 11.B.4.e, Improvements within the Total

Public Access Area, of the Permit.

f. Failure to screen the parking structure by not placing landscaping on its south and

east sides to reduce visual impacts of the structure from the BCDC-required public

access areas, in violation of Special Condition 11.B.4.g, of the Permit.

g. Failure to maintain the BCDC-required public access improvements and areas, such

as landscaping, seating, path surfaces and sign age, in violation of Special Condition

11.B.6, Maintenance, of the Permit.

h. Failure to submit two, past-due monitoring reports for the wildlife habitat

surrounding the "finger" parking areas, in violation of Special Condition 11.K, "Finger"

Parking Monitoring Reports, of the Permit.

i. Failure to authorize by an amendment to Special Conditions 11.B.4.c and .d of the

Permit, the as-built and desired realignment of a section of the public access

walkway and changes to the width and location of sidewalks and bike lanes located

on the segment of the Bay Trail.
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j. Construction of two 5-foot wide bike lanes verses two 8-foot wide bike lanes on

both sides of North Access Road as required by plans entitled, "North Access Road

Public Access Project," dated April 12, 2006 and November 21, 2006 ("Public Access

Plan"), approved by Brad McCrea, Bay Design Analyst, on April 12, 2007.

k. Construction of an unauthorized gate and fence in the shoreline band.

4. Government Code Section 66641.S(e) provides that the Commission may

administratively impose civil liability for any violation of the Permit in an amount of which shall 

not be less than $10 nor more than $2,000 for each day in which the violation occurs or 

persists, but may not administratively impose a penalty of more than $30,000 for a single 

violation. In the Violation Report, the Commission staff proposed a total penalty of $315,000, 

including $30,000 per violation for each of the 10 violations cited in Paragraph 3.a. through 3.j., 

and $15,000 for the violation cited in Paragraph 3.i. 

5. On May 18, 2016, Trux and the City each submitted a Statement of Defense in response

to the Violation Report. In their Statements of Defense, Trux and the City generally denied the 

allegations in the Violation Report and their liability for civil penalties. 

6. On June 21, 2016, the Commission staff issued its Staff Recommended Enforcement

Decision Regarding Proposed Commission Cease and Desist Order and Civil Penalty Order No. 

CCD2016.01 ("Staff Report") and an accompanying proposed cease and desist and civil penalty 

order ("Proposed Order"). The Staff Report responded to the defenses raised by the Permittees 

in their Statements of Defense regarding both their liability for the alleged Permit violations 

and the appropriateness of the proposed penalties. As of the date of the Staff Report and 

Proposed Order, the Permittees had resolved eight of the alleged violations, leaving three 

violations unresolved. Acknowledging that certain defenses raised by the Permittees had merit, 

the staff proposed to reduce the amount of the total penalty. Specifically, the Staff Report and 

Proposed Order recommended that the Permittees pay a penalty of $255,000 into the Bay Fill 

Clean-Up and Abatement Fund, with $30,000 of the amount suspended if the Permittees 

comply in a timely manner with the Proposed Order, including resolving the three outstanding 

Permit violations. 

7. On June 26, 2016, and at the request of the Permittees, Commission staff met with

representatives of Trux and the City, and the Parties agreed to a settlement in principle on the 

terms of this Order, subject to review and approval of this Order by the Commission's 

Enforcement Committee and by the Commission. 

8. On July 21, 2016, the Enforcement Committee held a noticed public hearing to consider

this Order and all comments pertaining to this Order. Upon the recommendation of the 

Enforcement Committee, the Commission considered and approved this Order at a public 

meeting on August 4, 2016. 
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II. ADMINISTRATIVE RECORD AND FINDINGS

9. The Administrative Record for this Order includes the relevant Commission permit and

enforcement files {Permit File No. 1998.011.04; Enforcement File No. ER2000.097). The 

Administrative Record also includes the: 

a. Violation Report;

b. Statement of Defense submitted by Trux;

c. Statement of Defense submitted by the City;

d. June 21
st 

Staff Report and Proposed Order; and

e. July 8, 2016, Staff Recommended Enforcement Decision Regarding Proposed

Stipulated Cease and Desist and Civil Penalty Order No. CCD2016.01.

10. The Commission's decision to issue this Order is based on the findings set forth in

Attachment A to this Order and incorporated by reference herein. The Permittees agree with 

some, but dispute and object to many, of the Commission's findings. 

11. The Commission and the Permittees enter into this Order to settle the claims alleged

against the Permittees in the Violation Report, as summarized in Paragraph 3, above, and 

described more fully in the Commission's findings. The Parties consider this Order to constitute 

a reasonable settlement of disputed claims, which will result in full compliance with the Permit. 

In stipulating to this Order, neither Trux nor the City admit liability for any claim or alleged 

violation, or admit any fact or Commission finding relating to such alleged liability. 

111. CEASE AND DESIST ORDER

12. Pursuant to California Government Code Section 66638, the Commission orders Trux

and the City, and Trux and the City agree, to cease and desist all activity in violation of the 

Permit at the permitted site and to comply fully with the following conditions of this Order. 

13. Permit Special Condition 11.B.2 {Public Access Guarantee). Within 45 days of the date of

the Enforcement Committee hearing on this Order, excluding the time period(s) in which the 

draft guarantees are held by staff counsel for review, submit proof of recordation with San 

Mateo County of two staff-approved legal instruments that permanently guarantee the public 

access areas required by Special Condition 11.B.2 of the Permit. 

14. Permit Special Condition 11.H.1 (Open Space for Wildlife Habitat Instrument). Within 45

days of the date of the Enforcement Committee hearing on this Order, excluding the time 

period(s) in which the draft guarantees are held by staff counsel for review, submit proof of 

recordation with San Mateo County of two staff-approved legal instruments that permanently 

guarantee the open space areas required by Special Condition 11.H.1 of the Permit that 

surrounds the "fingers" and as generally shown on Exhibit 8 to the Permit. 
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15. Permit Special Condition 11.B.S (Public Access Maintenance). Within 45 days of the date

of the Enforcement Committee hearing on this Order, excluding the time period(s) in which 

plans are held by staff for review, resolve the following nine maintenance issues: 

a. Submit, obtain staff approval of, and imptement a revised Planting Plan that:

(1) Depicts all existing landscaping (such as but not necessarily limited to one

pine, two toyon, four coyote brush, unknown ground cover, ceanothus and

unknown purple flowering plant) not shown on the approved plan; and

(2) Proposes new landscaping for sparsely covered areas
1 

(the lookout point and

area around single existing pine tre.e located north of trail in the "Finger"

park).

b. Install the plants shown on the Planting Plan that are not planted onsite such as

but not necessarily limited to three ceanothus, two coyote brush, four sage, and

one peppermint willow.

c. Replace all dead and dying plants such as but not necessarily limited to one

coffeeberry, one peppermint willow, four dear grass, and up to 24 Erigeron

Karvanskianus, and verify that the adjacent irrigation is functional and that each

species is obtaining an adequate water supply.

d. Replace header board in southwest corner of "Finger" Park next to the picnic

table so that it is flush with grade surface and no longer a tripping hazard.

e. Replace round trashcan liners with square trashcan liners so that they fit in the

existing square containers and include lids.

f. Regularly remove all trash onsite including along the slopes from the top of the

bank to the marsh and in the adjacent marsh including but not limited to an

office chair, two computer monitors, at least 60 glass bottles, an orange cone,

three plastic posts and various pieces of paper and paper trash.

g. Provide nighttime photographs to confirm the all existing lighting in the "Finger11 

park is operational.

16. After the Effective Date of this Order, refrain from engaging in any activity at the

permitted site that does not comply with the Permit or that otherwise violates the terms or 

conditions of the Perm ft. 

1 The landscaping palette should match that used in the staff-approved plans entitled "Park SFO Airport Parking Expansion:

Renovation Planting Plan," prepared by Jeanne Lau, last revised April 4, 2016 (the Planting Plan). 
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IV. CIVIL PENAL TY ORDER

17. Pursuant to California Government Code Sections 66641.5 through 66641.9, the

Commission hereby assess and orders Trux and the City jointly to pay a civil penalty of 

$210,000, which Trux and the City agree to pay in settlement of this matter; provided, 

however, that $10,000 of the penalty shall be suspended if Trux and the City comply fully, 

within 45 days of the date of the Enforcement Committee hearing on this Order, with the 

conditions of Paragraphs 13 through 15, above. This penalty payment shall constitute Trux's 

and the City's full and complete satisfaction of their liability for civil penalties for all alleged 

violations summarized in Paragraph 3 and described more fully in Attachment A, through 

the date of this Order. 

18. Trux and the City shall remit the penalty payment to the Commission by two

cashier's checks, in the amounts of $200,000 and $10,000, respectively, each check payable 

to the San Francisco Bay Conservation and Development Commission - Bay Fill Clean-Up 

and Abatement Fund, within 14 days of the Effective Date of this Order. Commission staff 

will hold the check in the amount of $10,000 until Trux and the City fully comply with 

Paragraph 13 through 15 of this Order. If Trux and the City fully comply with Paragraphs 13 

through 15, Commission staff will return the check to Trux and the City within 10 days of 

compliance. If Trux and the City fail to comply with each and every requirement of 

Paragraphs 13 through 15 on time, Commission staff will cash the check. 

V. STIPULATED PENALTIES

19. Upon written demand by the Executive Director listing specific violations of Paragraphs

13 through 15, Trux and the City jointly shall pay stipulated penalties in accordance with the 

following schedule for each failure to comply in a timely manner with the following 

requirements of this Order: 

a. Failure to submit proof of recordation with San Mateo County of each of two staff

approved legal instruments that permanently guarantee the public access areas

required by Special Condition 11.B.2 of the Permit, as specified in Paragraph 13:

1 or more days late: $200 per day 

b. Failure to submit proof of recordation of each of the two staff-approved legal

instruments that permanently guarantee the open space areas required by Special

Condition 11.H.1 of the Permit, as specified in Paragraph 14:

1 or more days late: $200 per day

c. Failure to comply with Special Condition 11.B.5 of the Permit by resolving all of the

nine maintenance issues specified in Paragraph 15:

1 or more days late: $200 per day
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20. If the Executive Director demands stipulated penalties in the amount stated above for 

any delay in compliance, Trux and the City hereby waive the right to seek judicial review of their 

liability for such stipulated penalties. 

21. Trux and the City shall jointly pay stipulated penalties, upon written demand by the

Executive Director, by cashier's check payable to the San Francisco Bay Conservation and 

Development Commission Bay Fill Clean-Up and Abatement Fund, no later than 30 days after 

receipt of such demand. Payment of stipulated penalties shall not relieve Trux and the City of 

any other obligation or liability to comply with the requirements of this Order or the Permit, 

except that payment of stipulated penalties shall constitute full and complete satisfaction of 

Trux's and the City's liability for civil penalties for the violation giving rise to the penalty. 

VI. EXTENSION OF TIME

22. If the Permittees believe that an event arising from causes beyond the control of Trux,

the City, or their contractors or agents has occurred that will delay timely compliance with any 

provision of Paragraphs 13 through 15 and justifies an extension of a compliance date set forth 

herein, Trux or the City shall notify the Commission by e-mail within 3 business days of when 

Trux or the City first knew of the event. The e-mail notice shall describe the cause or causes of 

the delay, the anticipated length ohime the delay may persist, the measures taken or to be 

taken by Trux or the City to prevent or minimize the delay, the schedule by which these 

measures will be implemented, and the additional time requested to comply. The City may also 

request an extension of the compliance dates set forth in Paragraphs 13 and 14 if the sole 

grounds for the delay is the scheduling of a City Council meeting to consider approval of the 

legal instruments referenced therein. 

23. The Executive Director may grant an appropriate extension of time to comply with any

provision of Paragraphs 13 through 15, in response to a request made by Trux or the City 

pursuant to Paragraph 22, for good cause shown. If the Executive Director grants an extension 

of time, Trux and the City shall be excused from liability for any stipulated penalties associated 

with the delay or impediment to performance. 

VII. NOTICE

24. All notices required or desired to be sent pursuant to this Order shall be provided to:

For the Commission:

Maggie Weber, (415) 352-3668, maggie.weber@bcdc.ca.gov

Marc Zeppetello, (415) 352-3655, marc.zeppetello@bcdc.ca.gov

San Francisco Bay Conservation and Development Commission

455 Golden Gate Avenue, Suite 10600

San Francisco, CA 94102
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For Trux 

Robert Simms, (650) 871-5571, rsimms@parksfo.com 

Trux Airline Cargo Services 

237 Harbor Way 

P.O. Box 2505 

South San Francisco, CA 94083 

with a copy to: 

Ed Suman, (650) 583-3200, edsuman@sbcglobal.net 

881 Sneath Lane, #218 

San Bruno, CA 94066 

For the City: 

Brian McMinn, Director, (650) 877-8550, brian.mcminn@ssf.net 

Department of Public Works 

City of South San Francisco 

P.O. Box 711 

South San Francisco, CA 94080 

with a copy to: 

Jason Rosenberg, (415) 421-3711, jrosenberg@meyersnave.com 

City Attorney 

Meyers Nave 

575 Market Street, Suite 2080 

San Francisco, CA 94105 

VIII. RELEASE

25. This Order shall constitute a full settlement of the violations summarized in Paragraph 2,

and described in the findings set forth in Attachment A, through the date of this Order and a 

full release from further penalties with respect to such violations, but does not limit the 

Commission from taking appropriate enforcement action concerning other or future violations. 

IX. WAIVER

26. Trux and the City hereby waive their right to seek judicial review of this Order.

X. BINDING EFFECT

27. This Order shall apply to and be binding upon: (1) the Commission, its Executive

Director, and staff; (2) Trux and its officers, directors, employees and agents; and (3) the City, 

its City Council, employees and agents. 
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XI. DISCLAIMER OF EFFECT OF ORDER ON PRIVATE RIGHTS OR LAWS AND REGULATIONS OF

OTHER PUBLIC BODIES 

28. This Order shall have no effect on any duties, rights, or obligations established by
private agreement or by the laws and regulations of other governmental bodies. 

XII. DISCLAIMER OF RECOGNITION OF PROPERTY RIGHTS

29. This order shall not constitute any recognition of property rights.

XIII. STRICT COMPLIANCE OBLIGATION AND POSSIBLE COURT ACTION FOR NONCOMPLIANCE

30. Strict compliance with this Order is required. Pursuant to the McAteer-Petris Act
Sections 66640 and 66641.7(b), failure to comply with the terms of this Order or to pay all 
applicable administrative civil penalties may result in the Commission filing a lawsuit against 
Trux and the City. Pursuant to the McAteer-Petris Act, Section 66641, any person who 
intentionally or negligently violates a Commission cease and desist order may be liable civilly 
for up to $6,000 for each day in which such violation persists. Prior to filing any lawsuit under 
this Section, the Commission will meet and confer with Trux and the City with the goal of 
resolving any alleged violation and avoiding litigation. 

FOR THE SAN FRANCISCO BAY CONSERVATION 
AND DEVELOPMENT COMMISSION 

Dated: _________ _ 

FOR TRUX AIRLINE CARGO SERVICES 

Dated tr4J f Li 
1
]d) f 6

FOR THE CITY OF SOUTH SAN FRANCISCO 

Dated � /f. ;lej/l,.
7 

LAWRENCE J. GOLDZBAND 
Executive Director 

ROBERT SIMMS f 
CEO and General Counsel 

BRIAN MCMINN 
Director 
Department of Public Works 
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Attachment A 

STIPULATED COMMISSION CEASE AND DESIST AND CIVIL PENALTY ORDER 

NO. CCD2016.001 

In support of, and as the basis for, Stipulated Commission Cease and Desist and Civil Penalty 

Order No. CCD 2016.001, the Commission hereby finds: 

1. The Permit was executed by Trux and the City on October 5, 1998 (See Exhibit #9)2 .

2. On June 8, 2001, Brad McCrea, Bay Design Analyst for BCDC, received a letter dated

June 7, 2001 from Mr. Simms requesting an extension of time to complete the Bay Trail

walkway and bike path required by Special Condition 11.B.1 of the Permit because

permission was needed from the City and San Francisco International Airport ("Airport")

to build a section of the authorized and required Bay Trail walkway and bike path is

located on City and Airport property (See Exhibit #10).

3. On July 6, 2001, Steve McAdam, BCDC Deputy Director, granted the request to extend

the completion date to October 31, 2001 for the Bay Trail walkway and bike path. Mr.

McAdam acknowledged that Special Condition 11.B.4 of the Permit requires the public

access amenities to be completed prior to the use of any of the parking facilities, but

determined that Simms could proceed in opening the parking facility immediately, on

the condition that he completed the outstanding public access improvements by

October 31, 2001 (See Exhibit #11).

4. On August 20, 2001, staff approved the signage plan entitled "Preliminary Signage

Program for BCDC," prepared by Molly Duff, and dated November 24, 1998, for all

signage on the "east side of the site."

5. Park SFO parking facility opened for business on or about September 1, 2001.

6. On October 16, 2001, Mr. Simms requested another extension of time to complete the

Bay Trail walkway and bike path; another extension was granted, moving the permit

expiration date to May 1, 2002 (See Exhibit #12).

7. On November 13, 2001, Ande Bennett, BCDC enforcement staff analyst, conducted a

site visit at the Property and observed that the public access and open space areas were

not being provided and maintained in a manner that was consistent with the

requirements of the Permit. Ms. Bennett also reviewed the Permit file and noted a

number of past-due required documents.

8. On November 15, 2001, Ms. Bennett wrote Mr. Simms a letter, and copied the City, that

memorialized the findings from her November 13, 2001 site visit and listed the following

violations of the Permit:

a. Failure to permanently guarantee the public access area;

b. Failure to improve the public access area with the required amenities:

2 
Exhibits 9 through 44 referenced herein are exhibits to the Violation Report issued March 23, 2016. 
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(1) Construction debris remained at finger park;

(2) Public parking obstructed by hazardous waste;

(3) Absence of signage for public parking;

(4) Absence of approved plant materials at entrance of parking lot;

(5) Absence of approved public access signs; and

(6) Failure to maintain public access area;

c. Failure to remove construction debris from the middle "fingers;"

d. Failure to provide transitional upland habitat enhancement;

e. Failure to permanently guarantee open space area; and

f. Failure to submit confirmation of shielding of night security lighting.

The letter commenced an administrative penalty clock for "standardized fines" (See 

Exhibit #13). 

9. On November 19, 2001, Mr. Simms submitted to Ellen Sampson, BCDC staff counsel,

copies of draft legal instruments for the public access and open space areas.

10. On November 29, 2001, Ms. Sampson provided comments to Mr. Simms for revisions to

the draft legal instruments that were necessary to make them consistent with the

permit's requirements (See Exhibit #14).

11. On January 31, 2002, Ms. Bennett received a letter from Mr. Simms responding to Ms.

Bennett's November 15, 2001 letter stating that:

a. The construction debris at the "finger" park was cleared;

b. The landscaping at the "finger" park was repaired;

c. The hazardous waste was removed from public parking area;

d. Plant materials were installed at the entrance to parking lot;

e. Signage for public parking was installed;

f. Signs were installed consistent with the approved signage program;

g. Landscaping was installed to provide transitional upland habitat; and

h. Night security lighting was shielded (See Exhibit #15).

12. On February 21, 2002, Ms. Bennett wrote Mr. Simms a letter, and copied the City, to

ensure he understood his obligations relative to satisfying the requirements of the

Permit. Ms. Bennett additionally stated that Mr. Simms has not yet resubmitted draft

permanent guarantees for the public access and open spaces areas and also that she

would conduct a site visit in the near future to confirm Mr. Simms had addressed and

resolved the violations as stated in his January 29, 2002, letter (See Exhibit #16).



Stipulated Commission Cease and Desist 

and Civil Penalty Order No. CCD 2016.01 

Page 12 

13. On March 19, 2002, Ms. Bennett wrote a letter to the City stating that the City and Mr.

Simms, as co-permittees, are equally liable to resolve all violations to the Permit (See

Exhibit #17).

14. On March 27, 2002, the City and Mr. Simms wrote Ms. Bennett a letter requesting an

amendment to the Permit, proposing an alternative route for the North Access Road

Bay Trail walkway and bike path because they had determined the route specified in

Authorization Section I.A.1.f and Special Conditions 11.B.1 and 11.B.4.d of the Permit

would not be feasible. The letter also informed BCDC that moving forward, the City

would take the administrative role in resolving the Permit violations (See Exhibit #18).

15. On April 26, 2002, Ms. Bennett responded to the amendment request, informing the

City and Mr. Simms that their application was incomplete pending the submittal of plans

for the proposed trail reroute, a planting plan for landscaping the south and east side of

the parking structure, and an environmental review, if applicable (See Exhibit #19).

16. On June 17, 2002, BCDC and City staff met at the Property to discuss alternative routes

for the required Bay Trail walkway and bike path along North Access Road.

17. On July 16, 2002, Ms. Bennett received a letter from the City informing BCDC staff that

the City had determined that the alternative route that appeared to be a viable solution

agreed on during the June 17 site visit would be too costly and, therefore, infeasible

(See Exhibit #20).

18. On July 23, 2002, Ms. Bennett responded to the July 12 letter from the City and

suggested setting up a meeting to discuss a final resolution to the realignment of the

required public access sidewalks and bike paths, and requested that the City provide a

cost break down of the alternative routes deemed too costly (See Exhibit #21).

19. On July 31, 2002, Mr. Simms submitted to Ms. Sampson revised permanent guarantee

documents for the public access and open space areas.

20. On August 29, 2002, Ms. Sampson provided Mr. Simms comments to further revise the

permanent guarantee documents (text and exhibits) to enable her to grant approval

(See Exhibit #22).

21. On September 6, 2002, BCDC staff met with the City and Mr. Simms to discuss

alternative routes for the required Bay Trail walkway and bike path along North Access

Road. The parties verbally agreed upon an alternative route located on property owned

by Caltrans and the Airport, pending authorization from Caltrans and the Airport to 

construct a portion of the proposed route on their property (this route was not pursued

by the City and Mr. Simms).
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22. On March 3, 2003, Mr. Simms provided Ms. Sampson with a third revised draft of the

required permanent guarantee documents for the public access and open space areas

located on his property, pursuant to Ms. Sampson's August 29, 2002 comments. Mr.

Simms requested Ms. Sampson not review his submittal because he was still working on

the document to permanently guarantee the public access required on the City's

property. In other words, this draft was only partially responsive to the permit's

requirements (See Exhibit #23).

23. On April 16, 2003, the City submitted preliminary plans for the alternative Bay Trail

walkway and bike path route entitled, "North Access Road Public Access Project," dated

April 11, 2003.

24. On May 14, 2003, BCDC issued Amendment No. Three to the Permit to authorize

flexibility for partially relocating and a third extension of time through October 15, 2003

for completing the Bay Trail walkway and bike path public access obligation on North

Access Road between Airport Boulevard and the Finger Park.

25. On May 20, 2003, Mr. McCrea provided comments to the City, for its preliminary plan

submittal entitled, "North Access Road Public Access Project".

26. On July 11, 2003, Mr. McAdam wrote a letter to the City and Mr. Simms stating that

Amendment No. Three would become null and void if the Permittees failed to provide

an executed original of the Amendment by July 18, 2003. The Permittees never

submitted an executed original and therefore, Amendment No. Three is null and void

(See Exhibit #24).

27. On September 29, 2003, the City and Mr. Simms submitted an incomplete request for

the fourth amendment to the Permit to revise the Permit language to authorize moving

a section of the approved Bay Trail walkway and bike path.3

28. On June 2, 2006, after many years of coordination between the City, the Airport, Mr.

Simms, and BCDC, the Airport conditionaHy approved a new location for the required

Bay Trail walkways and bike paths on North Access Road, pending the submittal of

project plans.

29. On November 27, 2006, Mr. McCrea received from the City final drawings of the

proposed - not yet authorized - realignment of the required public access sidewalks and

bike paths on North Access Road, which relocated a portion of the required trail to

north of San Bruno Channel between the North Access Road Bridge and the Tide Gate

Bridge in order to connect the Bay Trail to the "finger" park. These plans are entitled,

"North Access Road Public Access Project" originally dated April 12
1 

2006 and revised on

November 21, 2006 (See Exhibit #25).

3 
The request was never completed and was returned untiled to the City and Mr. Simms in April 2007 because the trail realignment 

was not built consistent with this request. 
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30. On April 12, 2007, Mr. McCrea conditionally approved the plans for the realignment of 

the required public access sidewalks and bike paths on North Access Road entitled,

"North Access Road Public Access Project" dated April 12, 2006 and November 21, 2006

("Public Access Plan"), reflecting the agreement between the Permitees and staff to

relocate a section of the required public access trail and modify the requirements for

sidewalks and bike lanes on North Access Road and the North Access Road Bridge. These

modifications to what was required in Special Condition 11.B.4.d and Exhibit C of the

Permit were:

a. On North Access Road, expanding the required sidewalk on the north side of the

street from 4.5' to 8' wide, maintaining 8' wide bike lanes on both sides of the

street, and removing the 4.5' wide sidewalk from the south side of the street;

b. On the North Access Road Bridge, removing the 4' sidewalks from both sides of the

street and replacing the two required 4' wide bike lanes with a 7'3" wide bike lane

on the west side of the Bridge and a 7'10" wide bike lane on the east side of the

Bridge; and

c. Moving the section of trail located south of San Bruno Channel, between the North

Access Road Bridge and Tide Gate Bridge, to north of San Bruno Channel, directly

south of the parking structure. Special Condition 11.B.4.d and Exhibit C of the Permit

required a 4' wide sidewalk on the north side of this section and 4' wide bike lanes

on both sides, whereas this modification replaced this requirement with a 10' wide

sidewalk.

This realignment was approved in advance of the submittal of a request to amend the 

Permit to replace the current requirements of Special Condition 11.B.4.d of the Permit. 

Mr. McCrea noted further that final landscaping plans still must be submitted for BCDC's 

review and approval prior to the installation of the landscaping (See Exhibit #26). 

31. In May 2007, the City of San Francisco's Airport division issued a Use Permit to Mr.

Simms and the City to build and maintain a portion of the public access trail on Airport

property (See Exhibit #27).

32. On December 27, 2007, Ms. Bennett explained to the City that because a portion of the

required public access walkways and bike paths are located on the city of San

Francisco's property (which has obtained a Use Permit from the Airport for the portion

of the trail located on the Airport's property, adjacent to the parking structure), the City

must apply for an amendment to the Permit to revise Section I.A.1.f and Special

Condition 11.B.4.d to replace the required location of the section of trail located south of

the parking structure, from the south side San Bruno Channel to the north side of San

Bruno Channel, directly adjacent to the south wall of the parking structure. This

amendment must be issued in order for the City to submit its permanent guarantee for

its portion of the public access area, as required by Special Condition 11.B.2 of the

Permit.
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33. On February 13, 2008, the City and Mr. Simms submitted a proposed landscaping plan

for BCDC staff's review and approval. Staff provided comments for revision, instructing

that the plan could be approved upon adding eight benches at the "finger" park and

public access signage. (See Exhibit #28)4.

34. In 2010, the construction of the re-aligned public access trail on North Access Road was

completed, absent a time extension or permit amendment, across the Airport's

property, south of the parking structure, on the south side of the San Bruno Channel.

35. While construction of the re-aligned public access trail on North Access Road was

underway, Ms. Bennett unsuccessfully attempted to get the City to submit an

application to amend the Permit in order to accurately reflect the as-built public access

trail. Between 2008 and April 2015, staff ceased pushing for cooperation and progress

from the City and Mr. Simms, and the case has remained open and unresolved.

36. On April 10, 2015, following a period of five years with no communication from the City

and Mr. Simms, in an apparent attempt to meet its requirement to permanently

guarantee the public access area, the City submitted a survey of the section of realigned

trail across the Airport's property, south of the parking structure on the south side of

the San Bruno Channel.

37. On May 14, 2015, Maggie Weber, Enforcement Analyst for BCDC and Ms. Bennett's

successor, responded by email to the City's April 10 submittal, copying Mr. Simms. Ms.

Weber explained to the City and Mr. Simms that the survey needed a few modifications

before it would be a suitable exhibit for the pending public access permanent

guarantee. Additionally, Ms. Weber reminded both the City and Mr. Simms that the

violation involving the failure to gain staff approval of the permanent guarantee could

not be resolved until the City and Mr. Simms had submitted a complete amendment

request for after-the-fact authorization to construct the required public access

walkways and bike paths differently than required. She informed them that it would be

necessary to complete the Permit amendment first, because the San Mateo County

Recorder's Office checks to make sure that the area required to be dedicated by the

permit matches the area being dedicated by the guarantee (See Exhibit #29).

38. On June 1, 2015, BCDC staff, City staff, Mr. Simms and John Fugle, Mr. Simm's architect,

met to discuss steps to resolve Permit violations and an independent request to amend

the Permit to construct an additional parking structure adjacent to the existing Park SFO

structure ("Phase II"}. At this time, the City committed to working with Ms. Weber to

finally submit a complete request to amend the Permit and resolve all of the Permit

violations as soon as possible.

4 
Although this landscaping plan was never approved, in September 2015, BCDC staff determined that the 2008 comments for 

revision to obtain approval were minor and that the plan could have been conditionally approved so long as the benches and 

signage were subsequently included. Since the finger park landscaping generally appears to conform to the proposed landscaping 

plan, staff determined to consider this violation resolved. Therefore, it is not necessary to treat Mr. Simms and the City's failure to 

obtain plan approval as a violation subject to this enforcement proceeding. 
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39. On June 9, 2015, the City submitted a revised proposed exhibit for the permanent

guarantee. The proposed exhibit showed the portion of the required public access

walkway that was located on the Airport's property would not be part of the permanent

guarantee in spite of it being "required" (See Exhibit #30).

40. On June 10, 2015, Ms. Weber responded to the City's June 9 submittal, asking why the

proposed exhibit did not show the portion of the required public access walkway

located on the Airport's property as part of the area to be permanently guaranteed. Ms.

Weber also explained to the City and Mr. Simms that BCDC staff could not provide a

more detailed review of the April 6, 2015 and June 9, 2015 submittals until a complete

application to amend the Permit is filed (See Exhibit #31).

41. On June 11, 2015, BCDC staff, City staff, Mr. Simms and Mr. Fugle conducted a

conference call to discuss the Phase II project proposal. At the end of the meeting, Ms.

Weber reminded the City and Mr. Simms about their obligation to submit the

amendment request to authorize the realignment of the required public access trails in

order to resolve some of their Permit violations. The City stated that the amendment

request would be provided within the next few weeks.

42. On June 19, 2015, BCDC staff conducted a site visit and found several new (or possibly

continuing) Permit violations, including:

a. The required public parking spots adjacent to the "finger" park were all occupied by

valeted cars in violation of Special Condition 11.B.4.b, Public Parking (See Exhibit #6);

b. One of the two required public parking signs had been uprooted from the ground in

violation of Special Condition 11.B.4.b, Public Parking Signage, and approved signage

plan (See Exhibit #5);

c. Missing Public Shore and Bay Trail signs at the corner of North Access Road and the

entrance to the parking structure and "finger" park in violation of Special Condition

11.B.4.e, Public Access Signage, and approved signage plan (See Exhibit #4);

d. Failure to plant visually screening landscaping adjacent to the south and east sides of 

the parking structure in violation of Special Condition 11.B.4.g, Reduce Visual Impacts

(See Exhibit #6); and

e. Failure to maintain the "finger" park in violation of Special Condition 11.B.6,

Maintenance of Public Access Areas (See Exhibit #7).

43. On July 17, 2015, Ms. Weber received a call from the City explaining that federal

aviation law prevents the Airport from permanently guaranteeing its property, because

they reserve the right to take it back if an aviation need for the property arises. Ms.

Weber verbally agreed to modify the permanent guarantee requirement to reflect this

fact because she determined that it is a realistic limitation that would not result in a

material reduction of the public access benefits required by the permit.
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44. On July 30, 2015, Ms. Weber sent the City and Mr. Simms a letter that memorialized the
outcomes of the June 1st and June 11th meetings, the June 19th site visit including the
newly-discovered violations, and noted that no amendment request for after-the-fact
authorization for the realignment of the required public access walkways and bike paths
had been submitted. The letter commenced a penalty clock for standardized fines for
any violations not already subject to the November 15, 2001 penalty clock, that were
discovered on the June 19 site visit,5 and included instructions for how to resolve all of
the violations and bring the Permit into compliance (See Exhibit #32).

45. In a letter dated August 21, 2015, and received by BCDC on August 27, 2015, Mr. Simms
responded to Ms. Weber's July 30th letter. Therein, he states that he was not aware of
his compliance issues with the existing Permit. Mr. Simms responded to each item
discussed in the July 30 letter and requested a meeting to review all pertinent
documents and relevant facts related to the enforcement investigation (See Exhibit

#33).

46. In a letter dated August 27, 2015, and received by BCDC on August 31, 2015, the City
submitted to Ms. Weber an incomplete amendment request seeking after-the-fact
authorization for the realignment of the required public access walkways and bike paths
(See Exhibit #34).

47. In a September 8, 2015, the City and Mr. Simms met with BCDC staff to discuss how to
resolve the Permit violations.

48. On September 29, 2015, Ms. Weber sent the City and Mr. Simms a letter that
memorialized the September 8th meeting, provided comments on the status of the
Permit violations, and reiterated what was needed to file as complete the amendment
application for after-the-fact authorization for the realignment of the public access
walkways and bike paths. As of this date, the City and Mr. Simms had not resolved any
of the violations outlined in Ms. Weber's letter dated July 30, 2015 (See Exhibit #35).

49. On November 4, 2015, Mr. Simms requested BCDC staff's approval of his selected
biologist to perform the habitat monitoring required around the "Finger Parking" areas
and prepare the monitoring reports. Ms. Weber approved the selected biologist on
November 5, 2015 (See Exhibit #36).

50. On November 10, 2015, Ms. Weber emailed Mr. Simms to notify him that Ms. Weber
and Marc Zeppetello, BCDC Chief Counsel, had reviewed the draft permanent public
access and open space guarantee documents he had provided in 2003 for the public
access and open space areas on his property and that they required revisions. To this
end, Ms. Weber requested electronic copies of the documents so staff could
electronically make the revisions, which would be easier for Mr. Simms. Finally, staff
reminded Mr. Simms that civil penalties would continue to accrue until all of the
violations are completely resolved (See Exhibit #37).

5 
In addition to the Permit violations discovered on the June 19 site visit, BCDC staff also determined that the Permittees failed to 

submit two required reports in 2006 and 2011 for monitoring the habitat adjacent to the fingers, in violation of Special Condition 11.K 

(Finger Parking Monitoring Reports). 
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51. On December 17, 2015, the City submitted a draft permanent guarantee document for

the public access area located on its property. The Permit requires permanent

guarantees for both public access and open space areas. Since both the City and Mr.

Simms have separate and distinct ownership interests in the Property subject to these

requirements (and the open space area is located entirely on property owned by Mr.

Simms), BCDC staff has agreed to accept separate permanent guarantee documents

from Mr. Simms and the City.

52. On December 21, 2015, Ms. Weber and Mr. Zeppetello attempted to reach Mr. Simms

by telephone to discuss the draft permanent guarantee documents he had submitted

and, ultimately, sent an email requesting he revise the submittals and set up a time to

talk with Mr. Zeppetello (See Exhibit #38).

53. On January 12, 2016, BCDC staff, City staff, Mr. Simms and Mr. Fugle met to discuss this

ongoing enforcement action and also, the Phase II expansion project. At this time, BCDC

staff notified the City and Mr. Simms that it had determined that they had made little

progress toward resolution and it was time to switch gears and pursue resolution of the

violations through a formal enforcement proceeding.

54. On January 15, 2016, Mr. Simms submitted a planting plan to BCDC staff, in order to

address the maintenance issues at the "finger" park.

55. On January 19, 2016, Mr. Simms submitted proposed signage design proofs for the

required public access signs missing from the corner of North Access Road and the east

entrance to the parking structure.

56. On January 19, 2016, BCDC staff met at the site with City staff and Mr. Simms. During

this site visit, Ms. Weber identified an additional permit violation consisting of the

unauthorized placement of a gate and fence located between the existing parking

structure and the required public access parking area. Ms. Weber also observed that

since her prior site visit on June 19, 2016, none of the required maintenance activities

described in her letter dated July 30
th had occurred in the public access area, the missing

public parking sign had not been replaced, and the single posted public parking sign was

shrouded behind an overgrown bush (See Exhibit #5 and 8).

57. On January 19, 2016, Ms. Weber sent an email to Mr. Simms and the City, memorializing

the site visit, including the discovery of the unauthorized gate and fence, and the

shrouded public parking sign, as well as responding to Mr. Simms's planting plan and

signage submittals. Ms. Weber informed Mr. Simms and the City that:

a. The unauthorized gate and fence could potentially be authorized, but in order to do

so, they would need to revise their still-incomplete amendment request seeking

after-the-fact authorization for the trail realignment to also include the gate/fence;

b. The parking signage violation would not be resolved until both the missing sign on

the south side of the parking area was replaced and the overgrown bush was

trimmed so that the parking sign on the north side of the parking area is visible;
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c. The planting plan looked good but could not be approved until it included plantings

to reduce the visual impacts from the parking garage; and

d. Regarding the signage specifications, the directional arrow needed to be revised for

the "Public Shore Parking" sign and a required Bay Trail sign is missing from the

submittal (See Exhibit #39).

58. On January 22, 2016, the City submitted to BCDC staff a revised Exhibit A-1 to the Permit

showing the public access realignment. Upon receipt of this exhibit, Mr. Simms and the

City's application to amend the Permit would have been filed as complete, but for their

failure to supplement the request to include after-the-fact authorization for the

unauthorized gate and fence located between the existing parking structure and

required public access parking lot.

59. On January 22, 2016, Marc Zeppetello emailed Mr. Simms to provide detailed

instructions for preparing updated versions of the draft permanent public access and

open space guarantees in an electronic format (See Exhibit #40).

60. On January 29, 2016, Mr. Simms called Ms. Weber and confirmed that the gate and

fence were not authorized, and that he and the City would revise their amendment

request to seek after-the-fact authorization for it.

61. On February 6, 2016, the City and Mr. Simms electronically submitted a revised

amendment request that included a request for after-the-fact authorization for the

unpermitted gate and fence. Upon receipt of this request, the application to amend the

Permit was filed as complete. BCDC staff received a hard copy of the revised

amendment request on February 10, 2016 (See Exhibit #41).

62. On February 9, 2016, Mr. Simms provided Ms. Weber with the first of two required past

due reports for monitoring the wildlife habitat surrounding the "finger" parking areas

which staff reviewed and approved; this submittal resolved "Violation H". (See Exhibit

#42).

63. On February 9, 2016, Mr. Simms provided Ms. Weber a revised planting plan for Ms.

Miramontes, Bay Design Analyst, to review.

64. On February 10, 2016, Mr. Simms submitted photographs showing that the missing

public access signs were installed consistent with the staff approved public access

signage plan entitled, "Preliminary Signage Program for BCDC", prepared by Molly Duff,

and dated November 24, 1998, in accordance with Special Condition Conditions 11.B.4.e,

which requires signage that clearly promotes the required public access amenities, and

11.A.3, which requires conformity to the final approved signage plan (See Exhibit #43).

65. On February 11, 2016, Ms. Weber confirmed the installation of the required public

access signs had been undertaken in a manner that is consistent with Special Conditions

11.B.4.e and II.A and the approved signage plan (See Exhibit #43).
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66. On February 19, 2016, BCDC staff provided comments to the City and Mr. Simms for

revising the planting plan that was submitted on February 9, 2016. These comments

noted that the City and Mr. Simms failed to address reducing the visual impacts of the

parking structure on both the south and east sides of the structure, as required by

Special Condition 11.B.4.g of the Permit (See Exhibit #44).

67. On March 10, 2016, BCDC staff visited the site and determined that the bike lanes

located on North Access Road had been built five-feet wide instead of eight-feet wide,

as specified in the staff-approved plans entitled, "North Access Road Public Access

Project", dated April 12, 2006 and November 21, 2006, resulting in a loss of a total of six

feet of required public access.

68. On March 23, 2016, BCDC staff issued the Violation Report.

69. On March 29, 2016, Trux submitted a revised draft of the open space permanent

guarantee. On April 6, 2016, BCDC staff provided comments for revising the draft open

space permanent guarantee, including a recommendation to retain a surveyor to

resolve the issues with the legal description and exhibits.

70. On April 4, 2016, BCDC staff approved the Planting Plan, which includes new vegetation

for the "Finger" Park and landscaping adjacent to the east and south walls of the parking

structure.

71. On April 6, 2016, Trux submitted photographs to BCDC staff, showing that the missing

Bay Trail, Public Shore, and Public Shore Parking Signs had been installed. Trux also

submitted photographs showing that the hedge formerly obstructing the public shore

parking sign on the north side of the parking area was trimmed and the fallen public

shore parking sign on the south side of the parking area was replaced. This submittal

resolved Violations C, D, and E outlined in the Violation Report.

72. On April 15, 2016, the City submitted a draft public access permanent guarantee; on

May 4
th and May 6

1h
, BCDC staff provided comments for revision.

73. On April 20, 2016, the permittees requested and on April 21, 2016, the BCDC staff

authorized a 21-day extension to the 35 days allowed to submit a response to the

Violation Report. In their extension request, Trux and the City waived the 60-day

deadline for BCDC to hold a public hearing.

74. On May 10, 2016, BCDC staff issued Permit No. 1998.011.04, also known as Amendment

4 to the Permit, which provides after-the-fact authorization for as-built public access

amenities and the gate and fence. The issuance of this amendment resolved Violations I,

J
1 

and K outlined in the Violation Report.
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75. On May 17, 2016, Trux submitted photographs to BCDC staff that showed that some of

the landscaping maintenance issues had been addressed at the "Finger" Park

Implemented in compliance with the 2016 staff-approved Planting Plan. Trux also

informed BCDC staff that the concrete planters for visual screening, that are shown in 

the 2016 staff-approved Planting Plan, had been ordered and would be installed in four

weeks.

76. On May 18, 2016, the City submitted a revised draft of the legal description and survey

for the public access permanent guarantee; on June 8, 2016, BCDC staff responded to 

the submittal, informing the City that the legal description was not consistent with

Permit No. 1998.011.04 and, therefore, must be accordingly revised.

n. On May 20, 2016, BCDC staff responded to the photographs that Trux submitted on May

17, 2016, informing Trux and the City that the maintenance issue in the "Finger" Park

generally had been addressed with four exceptions, which when implemented would

resolve the maintenance issue. These actions include: (1) staking the Peppermint Willow

trees consistent with BCDC's Shoreline Plants Guide; (2) landscaping the "look out

point" at the "Finger" Park with Baccharis pilularis (Pigeon Point coyote brush); (3}

replace the weathered seating located at the "Finger" Park; and (4) repair path surfaces

with cracks and bumps greater than X inch.

78. On June 16, 2016, Trux submitted photographs to BCDC staff that showed the concrete

planters east of the parking structure were installed and planted with vegetation

consistent with the 2016 staff-approved Planting Plan. This installation, along with the

already completed planting adjacent to the south wall of the parking structure resolved

Violation Fin the Violation Report.

79. On June 20, 2016, BCDC staff conducted a site visit to follow up on the photographs

submitted by Trux on May 17, 2016 and June 16, 2016, to determine whether the

ongoing maintenance issues had, in fact, been fully resolved (Violation G in the Violation

Report}. Staff observed the site to be in better condition than the prior site visit

conducted on January 19, 2016. However, staff determined that there are old and new

maintenance issues that need to be addressed, including but not necessarily limited to:

a. The approved Planting Plan does not match the onsite conditions and must be

revised to show all existing plants and to propose planting in areas that were

discovered to be barren of landscaping;

b. Trux and the City have not installed all of the landscaping shown on the Planting Plan

and must install the missing landscaping;

c. There are dead and dying plants that must be replaced;

d. Header board in the southwest corner of the "Finger" Park is broken and must be

replaced;
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e. The two required trash cans need new square vs. round liners that fit the square

containers and provide lids to prevent the wind from dispersing their contents;

f. Trash and disposed items need to be removed from the public access areas and the

adjacent slopes and marsh areas on either side of the "Finger" Park;

g. Weeds need to be removed from the "Finger" Park;

h. All of the lighting has loose wiring and may not be providing proper night lighting;

i. The concrete wall at the east end of the "Finger" Park is broken and needs repair;

j. Retaining wall/fence at the east end of the "Finger" Park is broken and needs repair;

and

k. Fence at crosswalk needs to be repaired.

80. On May 18, 2016, Trux and the City each submitted a Statement of Defense responding

to the allegations set forth in the Violation Report. In their Statements of Defense, Trux

and the City generally deny their liability for the alleged violations.

81. On June 21, 2016, the Commission staff issued its Staff Report and an accompanying

Proposed Order. The Staff Report responded to the defenses raised by the Permittees in

their Statements of Defense regarding both their liability for the alleged Permit

violations and the appropriateness of the proposed penalties.

82. An administrative penalty of $210,000, with $10,000 of that amount suspended if the

Permittees timely comply with this Order, is justified to resolve this matter because the

cumulative nature of the violations resulted in adverse impacts to the required public

access, the violations are extensive in that they affect the entire public access area and

there are many, rather than just a few, violations of the permit's conditions, and BCDC

staff had to spend a significant amount of its limited resources to resolve these

violations. The Permittees have negligently, or knowingly and intentionally, violated

several terms of the Permit for a fifteen-year period and failed to take voluntary and

comprehensive action to correct the violations until after staff commenced a formal

enforcement proceeding and issued its Violation Report on March 23, 2016.
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TO: Commissioners and Alternates 
FROM: Will Travis, Executive Director (415/352-3653 travis@bcdc.ca.gov) 

Adrienne Klein, Chief of Enforcement (415/352-3609 adriennek@bcdc.ca.gov) 
SUBJECT: Management of the Commission's Enforcement Program 

(For Enforcement Committee consideration on Jtme 9, 2011) 

This report provides a summary and an analysis of the Commission's Enforcement Program, 

including the methods, priorities, tools and caseload. 

vrmr 

Background. At the July 22, 2010 Enforcement Committee meeting, the staff presented a case 
dating from the 1990s, which involved a failure to post required public access signs, resulting in the 
public being unaware of the access. After dealing with this issue, a member of the Enforcement 
Committee asked the staff the following questions: 

1. Is there a backlog of enforcement cases?

2. Are there similar cases to the one discussed above that need to be resolved?

3. What is the potential to resolve other long-standing enforcement cases by obtaining new
public access in addition to any already required public access?

4. What approach is used for managing the enforcement workload?

5. How can the rate of violations be reduced?

In response to these questions, this report:

1. Provides a history of the backlog of enforcement cases;
2. Describes the two similar cases where BCDC-required public access is not available;

3. Describes the number of other permit violations that have the potential of being resolved by
providing enhanced public access;

4, Outlines the existing enforcement tools and the methodology used to resolve violations; and 

5. Recommends several programmatic improvements that could reduce future violations.

Enforcement Case Status. On January l, 2001, there were 185 enforcement cases. As of
December 31, 2010, ten years later, there were 126 enforcement cases. Since 2005, on average the staff 
has monitored 5 cease and desist and civil penalty orders and 49 permits per year. Since 2001, on 
average, the staff has issued 15 permits and amendments, opened 55 enforcement cases, resolved 57 
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enforcement cases and collected $141,704 in civil penalties per year (See Table 1 - Enforcement 
Program History). 

"O ... "O Ill 
C u, C Ill 
0 ... Ill "' 

.. 0 

"'c':' Cl. 
u "'

a, Ill "' 0 
"' "' ::J "'

ro C Ill Ill u"' "'
"' 
"' � "' u u 

2001 185 95 64 

2002 180 79 89 

2003 170 so 70 

2004 150 48 57 

2005 141 61 75 

2006 126 30 35 

2007 123 60 31 

2008 146 37 52 

2009 136 37 36 

2010 126 42 44 
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Longstanding Public Access Violations. There are two cases similar to the case that initiated this 
report. The first case, opened in 2006, involves a marina located in Contra Costa County at which the 
required public access is not fully available to the public due to the absence of "public shore" signs 
and, for those members of the public who venture onto the property, unwelcoming engagement by 
the property owner. It has not been an active case as the lack of public safety in the area and the 
owner's limited financial resources stood in the way of resolution. However, the staff met with the 
property owner in December 2010, and determined that the safety issues are now resolved. As such, 
the staff informed the owner that he must post "public shore" signs and allow public access, which 
will resolve the most critical aspect of this violation. 

The second case, opened in 2010, is newly active and involves a marina located in San Mateo 
County at which the required access is partially constructed but unknown and unavailable to the 
public due to the absence of "public shore" signs, the posting of "no trespassing" signs and, for those 
members of the public who venture onto the property, unwelcoming engagement by the property 
owner. Using the available enforcement tools, the staff will ensure that the permittee corrects the 
signage and other public access issues. 

Potential to Provide Enhanced Public Access to Resolve Other Permit Violations. All of the 
Commission's enforcement cases, including the two aforementioned cases, must be resolved as 
dictated by the Commission's law and regulations. An enforcement letter must be sent that outlines 
the violations, the steps necessary to correct the violations, the 35-day grace period and, thereafter, the 
standardized fines, which may not exceed the administrative maximum of $30,000 per violation. If the 
responsible party is cooperative, the case can be resolved without going to the Commission, possibly 
by issuing a permit amendment to require enhanced public access or paying an administrative 
penalty. If the responsible party is not cooperative, the staff must initiate an enforcement proceeding 
to cause issuance of a cease and desist and civil penalty order. Either in addition to or in lieu of 
penalties, the staff and the responsible party could agree that the responsible party will provide public 
access beyond tl1at already required by the permit or as a new permit requirement in the case of a fill 
violation. While these opportunities are not always available or desirable, they are always considered. 
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Beyond the broad public policy question of whether it is appropriate to resolve a violation 
involving Bay fill by increasing the amount of public access to the Bay, realistically there are 
constraints to employing this approach to resolving long-standing enforcement cases. Currently, there 
are 27 cases that are more tl1an ten years old (i.e., dating from 2000 and earlier). Fifteen are fill 
violations and 12 are public access violations. For the reasons explained below, only four of these 27 
violations have the potential of being resolved in the manner described and all four happen to be 
public access permit violations. 

Two of the cases involve a public agency's failure to complete and maintain extensive public 
access requirements at two different sites in Solano and Alameda counties. It is reasonable and 
effective to seek opportunities to resolve these violations by enhancing the existing access 
requirements of the two permits to offset the temporal loss of public access in lieu of monetary 
penalties. The third case involves the unautl10rized construction and use of structures on a pier in 
Sausalito. While a permit to provide after-the-fact authorization for these structures would require 
public access to meet the mandates of  the McAteer-Petris Act and to be consistent with San Francisco

Bay Plan, the staff may be able to negotiate for additional public access in lieu of penalties. The fourth 
case involves the failure to install all of the required mitigation and public access improvements and 
to comply with paper-related permit requirements. If penalties accrue against the responsible party, it 
may be possible for the staff to negotiate for public access in lieu of penalties. 

Resolution of the remaining 23 oldest cases probably will not be possible by negotiating additional 
public access in lieu of penalties. Nine of the 15 fill violations are located on property that is 
unsuitable for public access, such as seven single-family residences, a duck club in the Suisun Marsh 
and an agricultural site where un-engineered shoreline protection was placed in a certain waterway. 
Four of them :involve unauthorized fill that will be removed, such a derelict boats docks, construction 
debris or abandoned vessels. The final one involves pier replacements tl1at will be authorized after
the-fact. 

Of the remaining eight public access violations, three cases require the preparation of a legal 
instrument to permanently guarantee the required public access though the public access is 
consh·ucted and available, two cases require permit corrections to accurately describe the required 
public access, one case requires an assignment of the permit's rights and obligations to a new owner, 
though the permit is recorded on title and therefore "runs with the land," and two involve minor 
maintenance issues of the public access areas. 

Commission's Enforcement Program. The Enforcement Program staff consists of three staff 
positions [3 personnel years (PY)], one of which is partially funded by Caltrans to work halftime on 
Caltrans permit compliance. The objectives of the enforcement program are to ensure compliance with 
the Commission's laws, tl1e McAteer-Petris Act and the Suisun Marsh Preservation Act, to protect Bay 
resources from the adverse impacts of illegally placed fill and dredging activities, and to ensure that 
all BCDC-required public access is provided in the prescribed time and manner. The enforcement staff 
achieves this by: 

1. Monitoring compliance with issued cease and desist and civil penalty orders;

2. Monitoring compliance with issued major and administrative permits;

3. Investigating and resolving alleged violations (i.e. enforcement cases); and

4. Responding to public complaints about possible violations.

Though these activities are cited as distinct, a case often involves three of them. For example, a
permit violation entails monitoring the existing permit as part of the investigation. If many people are 
aggrieved by the problem, staff will spend time responding to public complaints. As well, staff will 
work with the responsible party to resolve the violation, which may involve multiple site visits, 
codification of the violation in writing, an amendment to the existing permit, plan review and 
approval and penalty collection. 
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The staff allocates 30 percent of its time (0.90PY) to monitoring compliance of permits and cease 
and desist orders, 60 percent of its time (1.80PY) to investigating and resolving alleged violations and 
10 percent of its time (0.30PY) to responding to public complaints. This allocation of time is essential 
to achieving balance and sound management of the limited staff resources. For example, upon 
receiving a report of an alleged violation, the staff makes a preliminary determination of its relative 
significance. If a case requires immediate attention, it is usually given precedence over other pending 
work until the staff either issues an Executive Director Cease and Desist Order (ECD) or confirms that 
an ECD is unnecessary by determining the inaccuracy of a complaint, or securing the cooperation of 
the responsible party. Fortunately, the majority of violations does not require immediate attention and 
are added to the list of pending cases. Most of these cases qualify for resolution using the threat of 
administrative penalties. Very few of these cases result in the issuance of a cease and desist and/ or 
civil penalty order (though those that do consume large amounts of the staff's time). Even fewer end 
up in litigation. But since there are a high number of complaints, unless limitations are placed on the 
amount of staff time that is allocated to this activity, dealing with complaints could result in the 
enforcement staff devoting most of its time to this one activity. 

Enforcement Program Methods and Priorities. In its monitoring and investigation of enforcement 
cases, the staff weighs the following factors in determining the order in which to resolve its many 
cases: 

1. Is the case significant (discussed in more detail below);

2. Has the case remained unresolved for an extended period of time;

3. Is the case the responsibility of a repeat violator;

4. Can the case be resolved quickly; and/ or

5. What are the capabilities and willingness of the violator to resolve the violation?

As noted above, violations can involve Bay fill, extraction of materials and/ or public access. A Bay 
fill or extraction of materials violation can involve: 

1. A violation of the law, such as unauthorized construction or dredging;

2. A physical violation of a permit condition, such as the failure to implement site restoration
required to mitigate the impacts of authorized fill placement or natural gas exploration; or

3. A technical or "paper" violation of a permit condition, such as the failure to submit pre- and
post-dredging surveys, construction plans, marina lease agreements, a certification of
contractor review or a notice of completion and certification of compliance.

A public access violation can involve: 

1. A violation of the law, such as the unauthorized posting of "no trespassing" signs at the
entrance to a development, the installation and use of unauthorized gates to restrict use of a
public access area or the installation of an unauthorized event tent or commercial operation in
a public access area, thereby privatizing the area until the tent or operation is removed;

2. A physical violation of a permit condition, such as the failure to provide or maintain all of the
required physical improvements at a site, such as pathways, landscaping, seating, trash
receptacles and BCDC public shore signs, BCDC public shore parking signs and site
appropriate interpretive signage; or

3. A technical or "paper" violation of a permit condition, such as the failure to submit the project
construction plans, proof of permit recording, legal instrument to permanently guarantee the
public access area, or certificate of occupancy.

These six types of violations are distinct and can and often do occur concurrently at a site. The 
importance of resolving violations of the law and physical violations of permit conditions is clear. 
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However, the importance of resolving paper violations is also vital because it provides evidence to the 
staff that an authorized project has been implemented in the prescribed manner, with no or mitigated 
adverse resource impacts to Bay resources and with all of the required public access benefits. 

Violations vary in their significance. With regard to fill, significance primarily relates to the scale 
of potential adverse resource impacts, and/ or the absence of jurisdiction of other agencies to cause 
resolution. With regard to public access, significance relates to the scale of the access, demand for the 
access or its location as a critical connection. Staff does not work exclusively on the most significant 
cases because some less significant cases may be more quickly resolved, have been unresolved for a 
long period of time, or to ensure that each analyst's workload is diverse, for example. The significance 
of a violation is often not a reflection of the time it takes to resolve it. That is partially dictated by the 
amount of research required to send the initial correspondence and chiefly by the responsiveness of 
the violator. In general, the enforcement staff tries to manage the active caseload to focus on the 
most significant cases, while also addressing those violations that can be readily resolved, and to 
minimize the backlog of enforcement cases. Ideally, the majority of active cases will be major 
violations affecting Bay resources or public access. The remaining cases will be divided between paper 
violations, those cases that can be resolved expeditiously and those that have been on the books for an 
extended time. 

Of the 126 pending enforcement cases (as of December 31, 2010), 59% of the cases are fill violations 
and 41 % are public access violations. 17% are in the process of being resolved by staff ( described as 
"active" in Table 2 - Significance and Status), and 21 % are significant in nature. 42% of the currently 
inactive cases are identified to be resolved on a priority basis within the next three years. 

The staff considers 12 of the 74 fill violations to be significant (includes physical and "paper" 
violations). The staff is actively working on nine fill violations. The remaining 65 fill violations are 
pending, with 21 identified to be resolved on a priority basis as the active cases are resolved. The 
remaining 44 fill violations will be resolved as resources allow. 24 of these 44 cases involve violations 
at single-family residences and are therefore minor in nature and 6 involve abandoned vessels, which 
are neither being resided on nor actively leaking pollutants into the Bay. 

The staff considers 14 of the 52 public access violations to be significant (includes physical and 
technical violations). The staff is actively working on 12 public access violations. The remaining 40 
public access violations are pending, with 32 identified to be resolved on a priority basis as the active 
cases are resolved. The remaining eight public access violations will be resolved as resources allow. 
Three of these eight cases involve the failure to permanently guarantee required public access though 
the physical access is available and five involve minor maintenance issues or unconfirmed reports 
with no additional complaints. 

Ta e - 11w1 1cance an bl 2 s· T 

Cases with Active 
Tvoe of Violation Number of Cases Status 

Significant FIii 
Placement* 12 6 

Less Significant FIii 
Placement* 62 3 

Total Fill 74 9 

Significant Public 
Access** 14 5 

Less Significant Public 
Access 38 7 

Total Public Access 52 12 

Total Fill and Public 
Access 126 21 

* Located In either the Bay or the shoreline band and Includes dredging 

** Large physical size, length, high demand area or critical connection 

d St t a us

Cases to be Cases to be 
activated on a Activated on a Non-
Priority Basis Priority Basis 

6 0 

15 44 

21 44 

9 0 

23 8 

32 8 

53 52 
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To further manage the 60 percent of the staff time (1.80PY) that is allocated to investigating and 
resolving alleged violations, the staff uses this time as follows: 

1. Significant fill violations: 0.55PY;

2. Significant public access violations: 0.55PY;

3. Less significant fill violations: 0.35PY; and

4. Less significant public access violations: 0.35PY;

Based on this allocation of staff resources, and because a vacant enforcement analyst position was 
filled in July 2010, the staff estimates that the currently active cases and those cases prioritized by staff 
can be resolved within three years. As new cases are reported, the priority status of the existing cases 
will be appropriately modified. In 2011, the staff will be focusing on resolving 47 of the 126 cases and, 
among these, intends to give priority to resolving nine of the 15 oldest cases dating from 1988-1999. 

Recommended Program Improvements. The existing enforcement tools are highly effective, yet 
they can be further improved. The staff has three proposals to improve the Enforcement Program's 
effectiveness: 

1. The McAteer-Petris Act (MPA) provides for the imposition of administrative civil penalties
through two mechanisms. The first and most frequently used mechanism is the issuance of a
"standardized fine" letter that outlines the nature of the violation, the steps necessary to
resolve it and the standardized fines that wi

l

l accrue during time it takes to resolve the
violation, as outlined in the Commission's regulations. The second mechanism is through the
issuance of a cease and desist and/ or civil penalty order, reserved for the most egregious cases
or difficult parties and when the threat of standardized fines has failed to bring the case to
resolution.

The. Suisun Marsh Preservation Act (SMPA) does not provide the Commission with the
authority to impose administrative civil penalties and, therefore, the above-described use of
administrative penalties to resolve violations is unavailable for violations that occur within the
jurisdtction of the SMPA. At the appropriate time, the staff will recommend that the
Commission pursue an amendment to the SMP A to provide for the imposition of
administrative civil penalties and to bring its enforcement authorities into full parity with
those of the MP A.

2. The standardized fine authority discussed above was adopted into the Commission's
regulations in 1993 and was amended to improve its effectiveness in 1997, 1998 and 2003. The
most recent amendment created an immediate $100 per-diem penalty schedule for repetitions
of violations that had previously been corrected within the existing 35-day grace period. The
staff uses this tool in situations, such as when a property owner repeatedly fails to open gates
to a public access area or allows employees/ customers to park in BCDC-required public shore
parking spaces. This amendment was necessary to provide staff with a tool other than the
issuance of a resource-consuming cease and desist order, to quickly and permanently resolve
these types of easy-to-resolve, repeat violations. While the regulation has proven somewhat
effective, the $100 per-diem penalty is too low to fully deter this kind of violation because it
appears the cost of violating the MP A is less than the cost of complying with it. At the
appropriate time, the staff will recommend that the Commission pursue an amendment to
Regulation Section 11386(g) to increase the per diem penalty amount to incentivize compliance
by making the cost of violating the law greater than the cost of complying with it.

3. When a property is subject to a violation and is also for sale, it would be very effective to
encumber the title with a "notice of violation action." This would ensure that prospective
purchasers were aware of the violation and therefore would likely result in its resolution as a
term of escrow. This tool would also be useful in situations where the property owner is very
uncooperative or lacking the necessary resources to resolve the violation, as it would serve as a
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placeholder since not all violations can or need to be immediately resolved. At the appropriate 
time, the staff will recommend that the Commission pursue an amendment to both the MP A 
and the SMP A to obtain the authority to record a "notice of violation action" in these 
circumstances. 

Conclusion. The enforcement staff implements the goals of the McAteer-Petris and Suisun Marsh 
Protection Acts by resolving a variety of enforcement cases with an emphasis on the highest priority 
and oldest cases. The staff has been successful in reducing the total number of violations from 185 to 
126 during the past ten years. The current set of enforcement tools provides the staff with a variety of 
means for resolving violations and additional tools could help further reduce the number of violations 
of the Commission's laws and increase efficiency in resolving violations. 
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EXHIBIT A 

Alleged Violations and Factors in Determining 
Administrative Civil Liability 

JOHN D. SWEENEY AND POINT BUCKLER CLUB, LLC 
UNAUTHORIZED DISCHARGE OF FILL MATERIAL  

POINT BUCKLER ISLAND, SUISUN MARSH, SOLANO COUNTY 

The State Water Resources Control Board Water Quality Enforcement Policy (Enforcement 
Policy) establishes a methodology for assessing administrative civil liability. Use of the 
methodology addresses the factors required by the California Water Code (Water Code) sections 
13327 and 13385, subsection (e). Each factor in the Enforcement Policy and its corresponding 
category, adjustment, and amount for each of the violations is presented below. 

ALLEGED VIOLATIONS 

Violation 1: Unauthorized Discharge of Fill - San Francisco Bay Basin Water Quality 
Control Plan Discharge Prohibition No. 9 and Clean Water Act Section 301  

John D. Sweeney (Mr. Sweeney) and Point Buckler Club, LLC (Club) (collectively Dischargers) 
violated San Francisco Bay Basin Water Quality Control Plan (Basin Plan) Discharge 
Prohibition No. 9 and Clean Water Act section 301 (33 U.S.C. 1311) for the unauthorized 
discharge of fill into waters of the State and United States, during construction of a levee at Point 
Buckler Island (Site). Basin Plan Discharge Prohibition No. 9 prohibits the discharge of silt, 
sand, clay, or other earthen materials from any activity in quantities sufficient to cause 
deleterious bottom deposits, turbidity, or discoloration in surface waters or to unreasonably affect 
or threaten to affect beneficial uses (Section 4.2, Tables 4-1 and 2-4). Under Clean Water Act 
section 301, it is unlawful for any person to discharge any pollutant into waters of the United 
States except in compliance with the Act.  

Mr. Sweeney purchased the Site on April 21, 2011 (Grant Deed, APN 0090-020-010, Solano 
County, April 21, 2011). Starting approximately early 2014, he constructed a levee on the Site, 
resulting in the unauthorized discharge of approximately 8,586 cubic yards of dried and semi-
consolidated  fill (1,490,186 gallons) into waters of the State and United States, namely Suisun 
Marsh (Declaration of John D. Sweeney in Support of Ex Parte Application, Dec. 28, 2015; 
Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction Since 
1985, April 12, 2016 (Expert Report), Appendix K, Figure K-4). An aerial photo taken March 8, 
2014, shows that the levee construction and related fill activities had begun by that date and if 
not remedied by August 10, 2016, the date a hearing is scheduled on this matter, fill material will 
be in place for a total of 887 days (Id., Fig. K-19).  

On October 7, 2014, the Club was formed with Mr. Sweeney as its president and manager, and 
on October 27, 2014, the Club took ownership of the Site (Secretary of State Business Search, 
http://kepler.sos.ca.gov/, accessed May 13, 2016; Declaration, supra; Grant Deed, APN 0090-
020-010, Solano County, Oct. 27, 2014). Starting on October 27, 2014, until the August 10, 
2016, for a total of 654 days, the Club has owned the Site and will have permitted the fill to 
remain in place.  

http://kepler.sos.ca.gov/
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The unauthorized discharge filled tidal channels, thereby cutting off tidal connectivity with the 
Site’s interior tidal marshes and unreasonably affecting beneficial uses (Expert Report, 
Appendices J, P & Q). As it remains in place, the fill continues to cause adverse effects to the 
beneficial uses of Suisun and Grizzly Bays and Suisun wetland areas (Basin Plan,§ 4.2, Tables 2-
1 and 2-4). Accordingly, the Dischargers are in violation of Basin Plan Discharge Prohibition 
No. 9 and Clean Water Act section 301, and are subject to administrative liabilities pursuant to 
Water Code section 13385 subsections (a)(4) and (5).  The Dischargers are joint and severally 
liable.  

Violation 2: Failure to Obtain Water Quality Certification - Clean Water Act Section 401 

The Dischargers violated Clean Water Act section 401 by failing to obtain a water quality 
certification (401 Certification) from the San Francisco Bay Regional Water Quality Control 
Board (Water Board) for the unauthorized activities at the Site that are adversely impacting 
beneficial uses. The unauthorized activities included, at a minimum, placing fill material, dock 
piers, and structures into tidal waters, which resulted in the discharge of fill to waters of the State 
and United States (Expert Report, Appendix, Table K-1). For both discharging fill material and 
for building a dock in navigable waters of the United States, Clean Water Act section 401 
requires the applicant to obtain a related certification from the state in which the discharge 
originates or construction occurs, certifying (with or without additional conditions) that the 
activity is consistent with the Clean Water Act. Title 23 of the California Code of Regulations, 
section 3855, requires applications for 401 Certifications to be filed with the executive officer of 
the regional water board. 

Starting at least as early as May 19, 2012, to the date of the hearing, August 10, 2016, for a total 
of 1545 days, Mr. Sweeney’s activities resulted in fill to waters of the State and United States, 
and have required a 401 Certification. The Club, as owner of Site, permitted the continued fill 
into waters of the State and United States, and has failed to obtain a 401 Certification starting 
October 27, 2014, to the date of the hearing, August 10, 2016, for a total of 654 days.  While the 
Club has owned the Site, with Mr. Sweeney as the Club’s president and manager, the 
Dischargers excavated four crescent-shaped ponds; 2) filled the borrow ditch for a road crossing 
between the levee and the interior of the Site at its west end; 3) filled the tidal marsh to create a 
road between the levee and the water’s edge at the west end of the Site; 4) mowed tidal marsh 
vegetation and graded the tidal marsh plain for an interior road across the Site; 5) and installed 
multiple structures (Id., Appendix K, Table K-1, Figs. K-29 - K-40). The Dischargers have not 
filed an application for a 401 Certification for the unauthorized activities that resulted in a 
discharge of fill to waters of the State and United States. Accordingly, the Dischargers are 
violating Clean Water Act section 401 and are subject to administrative liabilities pursuant to 
Water Code section 13385, subsection (a)(5). 

ADMINISTRATIVE CIVIL LIABILITY 
CALCULATION STEPS 

STEP 1 – POTENTIAL FOR HARM FOR DISCHARGE VIOLATIONS 

This step is only applicable for Violation 1 because it is a discharge violation.  
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The potential for harm factor considers the harm to beneficial uses that resulted or that may 
result from exposure to the pollutant(s) in the discharge, while evaluating the nature, 
circumstances, extent, and gravity of the violation(s). A three-factor scoring system is used for 
each violation or group of violations: (1) the harm or potential harm to beneficial uses; (2) the 
degree of toxicity of the discharge, and (3) whether the discharge is susceptible to cleanup or 
abatement. 

Factor 1: Harm or Potential Harm to Beneficial Uses 

The Enforcement Policy specifies that a score between 0 and 5 be assigned based on a 
determination of whether direct or indirect harm, or potential for harm, from a violation is 
negligible (0) to major (5). 

The harm and potential harm to beneficial uses is major (i.e., a score of 5). Major is assigned 
when there are significant impacts to aquatic life or human health, long term restrictions on 
beneficial uses (e.g. more than five days), or a high potential for chronic effects to human or 
ecological health.  

The unauthorized fill to waters of the State and United States from levee construction adversely 
impacted beneficial uses of Suisun and Grizzly Bays and Suisun wetland areas (i.e. estuarine 
habitat, fish migration, preservation of rare and endangered species, fish spawning, and wildlife 
habitat). Additionally, construction occurred outside the work activity windows established to 
protect sensitive species in the Suisun Marsh (Suisun Marsh Habitat Management, Preservation, 
and Restoration Plan, May 2013 (Suisun Marsh Plan), Fig. 4).  

Excavation of tidal marsh at the Site physically removed estuarine habitat, and the subsequent 
placement of 8,586 cubic yards of fill directly eliminated 2.56 acres of surface water and wetland 
habitat ecosystems (Expert Report, Appendices K & Q, Fig. K-4, Table Q-1). The fill has 
unreasonably affected and continues to threaten beneficial uses by blocking tidal action through 
the tidal channels and direct overland tidal flooding during higher tides to the interior tidal marsh 
habitat (Id., Appendices F & K, Fig. K-29). As such, the limitation in immigration/emigration of 
aquatic organisms has caused a long-term restriction to fish spawning, fish migration, estuarine 
habitat, and preservation of rare and endangered species beneficial uses (Id., Appendix P). The 
blocked tidal channels are preventing longfin smelt from being able to access spawning grounds 
and young salmonids (i.e., Chinook Salmon) from accessing feeding grounds. Additionally, 
salmonids are being exposed to a higher risk of predation due to the reduction in access to 
shallow water refuges as they migrate to the ocean, causing long-term restrictions on fish 
migration and the preservation of rare and endangered species. Lastly, blocking of the hydraulic 
connection between the Site and adjacent open water habitats occupied by Delta smelt has cut off 
the export of food material from the Site’s interior wetlands, needed to support this threatened 
species, thereby attributing to long-term restrictions on estuarine habitat and preservation of rare 
and endangered species.  

The Site’s interior wetlands are being drained and dried out. Water quality measurements 
collected on March 2, 2016, by Water Board staff show elevated salinity, particularly in surface 
water measurements. Measurements taken inboard of the new levee and in test pits for 
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groundwater quality compared to those of the surrounding bay waters, demonstrate a lack of 
water management at the Site (Inspection Report, April 19, 2016).  The resultant elevated 
salinity in the Site’s interior surface and groundwater continue to cause detrimental and chronic 
harm to the Site’s tidal marsh habitat, and is adversely impacting wetland productivity 
(vegetation growth) (Expert Report, Appendices L & Q). 

Factor 2: The Physical, Chemical, Biological or Thermal Characteristics of the Discharge 

The Enforcement Policy specifies that a score between 0 and 4 be assigned based on a 
determination of the risk or threat of the discharged material to potential receptors. It defines 
potential receptors as those identified considering human, environmental and ecosystem health 
exposure pathways. 

The risk or threat of the discharge is moderate (i.e., a score of 2). Moderate is assigned when 
chemical and/or physical characteristics of the discharged material have some level of toxicity or 
pose a moderate level of concern regarding receptor protection.  

The unauthorized discharge of fill into waters of the State and United States poses a moderate 
effect on environmental receptors. During the levee construction there was a high potential for 
sediment discharges to bury and smother organisms and aquatic and wildlife habitats (Expert 
Report, Appen. Q). The fill material that was discharged released a substantial amount of 
sediments (Joice Muck and Tidal Marsh soils) that would have suspended in the water column 
and over time settled out and smothered benthic organisms (Annie Mason Point Club Individual 
Management Plan, p. 9). Additionally, fine-grained sediments can clog the gill structures of fish, 
make water-column feeding difficult or impossible, and eliminate light penetration that is needed 
for primary production (EPA, The Biological Effects of Suspended and Bedded Sediment 
(SABS) in Aquatic Systems: A Review, 2003). 

Factor 3: Susceptibility to Cleanup or Abatement 

The Enforcement Policy specifies that if 50 percent or more of the discharge is susceptible to 
cleanup or abatement, then a score of 0 is assigned. A score of 1 is assigned if less than 50 
percent of the discharge is susceptible to cleanup or abatement. This factor is evaluated 
regardless of whether the discharge was actually cleaned up or abated. 

A score of 0 is assigned. The discharge of fill was to build up and construct a levee and it is 
determined that 50% or more of the fill is susceptible to cleanup or abatement.  

STEP 2 – ASSESSMENTS FOR DISCHARGE VIOLATIONS 

This step is only applicable for Violation 1 because it is a discharge violation. 

The Enforcement Policy specifies that when there is a discharge, an initial liability amount based 
on a per-gallon and/or a per-day basis is determined using the sum of the potential for harm 
scores from Step 1 and a determination of deviation from requirement. The deviation from 
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requirement reflects the extent to which a violation deviates from the specific requirement that 
was violated. 

The sum of the three factors from Step 1 is 7. The deviation from requirement is major. A major 
deviation from requirement is one where the requirement has been rendered ineffective (e.g., 
discharger disregards the requirement, and/or the requirement is rendered ineffective in its 
essential functions).  

Basin Plan Prohibition No. 9 and Clean Water Act section 301prohibit discharging fill of earthen 
material into waters of the State and United States that is sufficient to unreasonably affect or 
threaten to affect water quality and beneficial uses. By placing and leaving the fill, the 
Dischargers have rendered these requirements ineffective in their essential function.  

The resulting per-gallon and per-day multiplier factor is 0.31, based the potential for harm score 
and extent of deviation from requirement described above.  

Initial Liability Amount 

There was no adjustment of the maximum $10/gallon because the discharge has resulted 
in daily detrimental impacts to the environment. The initial liability amount calculated on 
a per-day basis is as follows: 

Per Gallon Liability:  (1,490,186 gallons – 1000 gallons = 1,489,186 gallons) x (0.31) x 
($10/gallons) = $4,616,477 

Per Day Liability:  $10,000/day x (0.31) x (887 days) = $2,749,700 

Initial Liability = $7,366,177 

STEP 3 – PER DAY ASSESSMENT FOR NON-DISCHARGE VIOLATIONS 

This step is only applicable to Violation 2 because it is a non-discharge violation.  

The Enforcement Policy specifies that for non-discharge violations, an initial liability is 
determined from the maximum per day liability multiplied by the number of days in violation 
and a per day factor using a matrix that ranges from 0.1 to 1 corresponding to an appropriate 
potential for harm and deviation from requirements. The potential for harm reflects the 
characteristics and/or the circumstances of the violation and its threat to beneficial uses. 
Deviation from requirement reflects the extent to which a violation deviates from the specific 
requirement that was violated.  

Potential for Harm 

The potential for harm is major. A major potential for harm applies to violations that indicate a 
very high potential for harm and that involve particularly sensitive habitats.  
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The Suisun Marsh includes approximately 52,000 acres of managed wetlands and 6,300 acres of 
tidal wetlands. Historically, there has been a substantial loss of tidal wetlands in the San 
Francisco Estuary.  Protecting existing tidal wetlands, and restoring additional wetlands for 
recovery of special status species of fish, mammals, birds and plants are a high priority (Suisun 
Marsh Plan; Recovery Plan for Tidal Marsh Ecosystems of Northern and Central California, 
August 2013; Suisun Marsh TMDL for Methylmercury, Dissolved Oxygen and Nutrient 
Biostimulation, September 2012). The tidal marsh wetlands of Suisun Marsh, including those at 
the Site, provide beneficial uses including estuarine habitat, aquatic and wildlife habitat, fish 
spawning habitat, fish migration (refuge), and the preservation of rare and endangered species 
(Basin Plan). The Water Board has a vested interest in protecting tidal wetlands and making sure 
that any development activities are authorized (typically via a 401 Certification) and conducted 
in such a manner as to avoid, minimize and mitigate for impacts. 

The Water Board was denied its opportunity to review an application for 401 Certification for 
activities at the Site, inspect work, and establish necessary requirements and mitigation to 
minimize and offset water quality impacts and threats to beneficial uses.  As such, the harm that 
occurred is to the regulatory program. Had an application for 401 Certification been received, a 
critical analysis of the activities on the Site would have allowed the Water Board to require 
appropriate mitigation measures aimed at protecting beneficial uses of water.  

Deviation from Requirement 

The deviation from requirement is major. A major deviation from requirement is one where the 
requirement has been rendered ineffective (e.g., discharger disregards the requirement, and/or the 
requirement is rendered ineffective in its essential functions). The Dischargers’ failure to engage 
with the Water Board and other agencies about their plans to develop the Site and, specifically, 
submit an application for a 401 Certification, has rendered the requirement ineffective and 
unable to protect water quality and beneficial uses.  

The resulting per day factor is 0.85 based on the above potential harm and deviation from 
requirement from the matrix in Table 3 of the Enforcement Policy. 

Initial Liability Amount 

For violations lasting more than 30 days, the Enforcement Policy allows adjustment of 
the per-day basis. 

A multiday adjustment is appropriate because Violation 2 did not cause daily detrimental 
impacts. For this adjustment, the Enforcement Policy provides that an initial liability shall 
be assessed for the first day of the violation, plus each five-day period until the 30th day, 
plus each 30 days of violation thereafter. Thus, the total 1545 of days of violation is 
adjusted to 57 days for assessment purposes. 

Initial Liability (collapsed):  $10,000/day x (0.85) x (57 days) = $484,500 
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STEP 4 – ADJUSTMENTS TO INITIAL LIABILITY 

The remaining factors in Steps 4 through 10 apply to both Violation 1 and 2. 

The Enforcement Policy specifies that three additional factors should be considered for 
modification of the amount of initial liability: the discharger’s culpability, efforts to clean up or 
cooperate with regulatory authority, and the discharger’s compliance history. 

Culpability 

The Enforcement Policy specifies that higher liabilities should result from intentional or 
negligent violations as opposed to accidental violations. It specifies use of a multiplier between 
0.5 and 1.5, with a higher multiplier for intentional or negligent behavior.  

Violation 1: The culpability multiplier is 1.3. Mr. Sweeney has the experience to know that 
filling waters of the State and United States requires authorization from multiple agencies. In 
June 2011, and prior to his conduct in this matter, Mr. Sweeney engaged with the Army Corps of 
Engineers (Corps) and the Suisun Resource Conservation District (SRCD), to gain authorization 
for levee work at Chipps Island (Club 915) as the new owner. However, Mr. Sweeney did not 
adhere to conditions of Regional General Permit 3 (RGP3), despite direction from the Corps and 
SRCD, and his levee work resulted in an illegal discharge of fill. He received a Notice of 
Alleged Violation from the Corps on October 24, 2011. Given his prior experience with the 
Corps and SRCD at Club 915, and past notice of the consequences of unauthorized discharge, 
Mr. Sweeney’s conduct at the Site was unreasonable and demonstrated a willful indifference to 
regulatory process that is intended to protect water quality, beneficial uses, and to prevent illicit 
discharges.  

The Club, acting by and through its president and manager Mr. Sweeney, failed to respond any 
differently once it owned the Site.  Therefore, the recommended multiplier for the Club is 
likewise 1.3.   

Violation 2: The culpability multiplier is 1.3. Mr. Sweeney is an active member of the Suisun 
Marsh community and involved with a number of duck clubs including the following:  

 Club 915 – Fin and Feathers Club owned by Chipps Island Sport and Social Club, LLC;
 Club 910 – Dante Farms Club owned by SWS Chipps Island, LLC; and
 Club 940 – Spinner Island Hunt + Social Club owned by Spinner Island, LLC. (John

Sweeney, letter to Suisun Marsh Club Owners, April 10, 2016)

Mr. Sweeney has prior experience in gaining permit authorization under RGP3 from the Corps 
through coordination with the SRCD for performing maintenance activities that would discharge 
fill into waters of the State and United States (i.e., Suisun Marsh). Mr. Sweeney communicated 
through a series of emails with the SRCD and Corps from June 20, 2011, through June 24, 2011, 
to gain work authorization for maintenance of a levee breach at Club 915. Mr. Sweeney 
submitted a Corps authorization request for urgent and unforeseen maintenance activity on June 
23, 2011, to the SRCD who then sent it to the Corps via email. Authorization was granted and 
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the SRCD forwarded the authorization to Mr. Sweeney informing him, “You are ok to proceed 
fixing the breach as long as you follow the RGP3 and Biological opinion.” (Orlando Rocha, 
SRCD, June 24, 2011 3:57 PM email; June 20, 2011 through June 24, 2011 emails). Mr. 
Sweeney temporarily repaired the exterior levee on Chipps Island with a cargo container which 
is not a covered method under RGP3 and this action resulted in a Notice of Alleged Violation 
from the Corps for illegal fill to waters of the United States on October 24, 2011. Through this 
process, Mr. Sweeney gained knowledge of the regulatory framework for work in the Suisun 
Marsh and the permitting requirements of the Corps and SRCD. Given his prior experience with 
the permit authorization process, Mr. Sweeney was intentionally negligent in not applying for 
permits for his work at the Site. Had Mr. Sweeney coordinated with the SRCD for work at the 
Site he would have been made aware of other permitting required for the work performed, 
including 401 Certification. Additionally, in a personal Facebook posting, Mr. Sweeney states 
that he plans to develop the Site without permits, further demonstrating his disregard for 
regulatory process (Sweeney, John. Facebook. Feb. 22, 2014).  

At no point has the Club taken steps to ameliorate Mr. Sweeney’s failure to obtain a 401 
Certification. The same culpability multiplier is therefore appropriate for both Dischargers.  

Cleanup and Cooperation 

The Enforcement Policy provides for an adjustment to reflect the extent to which a violator 
voluntarily cooperated in returning to compliance and correcting environmental damage. The 
adjustment is a multiplier between 0.75 and 1.5, with a higher multiplier where there is a lack of 
cooperation.  

The cleanup and cooperation multiplier for both Violations 1 and 2 is 1.1. This factor is designed 
to measure the Dischargers’ willingness to return the Site to compliance and is not based on a 
discharger exercising its rights to contest the administrative or civil penalty process. No cleanup 
has been performed to date, although the Dischargers are fully aware of the unauthorized fill, and 
no efforts have been taken to restore the Site to its condition prior to the unpermitted activities. 
Additionally, the Dischargers have only been minimally cooperative.    

The Regional Board issued Cleanup and Abatement Order R2-2015-0038 on September 11, 
2015.  Mr. Sweeney and Club counsel Lawrence Bazel and John Briscoe met with the Water 
Board on October 7, 2015, and November 20, 2015, to discuss the regulatory requirements and 
unauthorized fill activities (note the Club petitioned the Cleanup and Abatement Order to the 
State Board on October 11, 2015, and the order was rescinded January 5, 2016.). During the 
second meeting, which also included BCDC, all parties agreed that in order to determine specific 
regulatory authority, a technical approach was required.  The Club agreed to provide a technical 
report to the Water Board that included a topographic survey, wetland delineation, and other 
pertinent information from the Site. In letters between the Club on December 1, 2015, and the 
Water Board on December 9, 2015, the earlier meetings agreements and expectations for the 
technical report were formalized with a due date of February 15, 2015.  

During early January 2016, the Water Board Prosecution Team concluded that the Club would 
likely not provide the technical report by the February deadline, thus delaying cleanup and 
resolve to the dispute. During email correspondences with Lawrence Bazel starting January 22, 
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2016, Water Board staff requested permission to access the Site in early February 2016, to 
delineate habitats, survey topography, and document the nature and extent of construction 
activities. In a February 10, 2016, email to Lawrence Bazel, Water Board staff noted that 
informal access to the island had not been granted or denied for the fourth time and expressed the 
urgency to visit the island during the proposed dates due to tides, seasonal changes in vegetation, 
and the need to confirm and augment existing data. On February 19, 2016, Water Board staff 
submitted an application for an inspection warrant to the Solano County Superior Court. The 
Court issued the inspection warrant on February 24, 2016, and the inspection warrant was 
executed on March 2, 2016, to investigate water quality, survey topography and map the extent 
of fill material, document site activities, and assess the condition of wetland soils and vegetation 
(Solano Superior Court Inspection Warrant Misc002135).  

Neither Mr. Sweeney nor the Club ever submitted the technical report due February 15, 2016.  
The Dischargers have not demonstrated interest in restoring any part of the Site, and they have 
only discussed plans to obtain after-the-fact permits. Additionally, the Water Board has not 
received any application for a 401 Certification for any work, despite communications between 
the Dischargers and the Water Board.   

History of Violations 

The Enforcement Policy provides that where there is a history of repeat violations, a minimum 
multiplier of 1.1 should be used. 

Violation 1: The history multiplier is 1.0 because the Dischargers have no past violations with 
the Water Board. 

Violation 2: The history multiplier is 1.0 because the Dischargers have no past violations with 
the Water Board. 

STEP 5 – DETERMINATION OF TOTAL BASE LIABILITY 

The Total Base Liability is determined by applying the adjustment factors from Step 4 to the 
Initial Liability Amount determined in Step 2 for discharge violations and in Step 3 for non-
discharge violations. 

Violation 1 (Volume): 
Total Base Liability = $4,616,477 (Initial Liability) x 1.3 (Culpability Multiplier) x 1.1 
(Cleanup and Cooperation Multiplier) x 1.0 (History of Violations Multiplier) 

Total Base Liability = $6,601,562 

Violation 1 (Days): 
Total Base Liability = $2,749,700 (Initial Liability) x 1.3 (Culpability Multiplier) x 1.1 
(Cleanup and Cooperation Multiplier) x 1.0 (History of Violations Multiplier) 

Total Base Liability = $3,932,071 
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Violation 2: 
Total Base Liability = $484,500 (Initial Liability) x 1.3 (Culpability Multiplier) x 1.1 
(Cleanup and Cooperation Multiplier) x 1.0 (History of Violations Multiplier) 

Total Base Liability = $692,835 

COMBINED TOTAL BASE LIABILITY 

The combined Total Base Liability Amount for Violations 1 and 2 is:  $6,601,562 + $3,932,071 
+ $692,835 = $11,226,468.

STEP 6 – ABILITY TO PAY AND TO CONTINUE IN BUSINESS 

The Enforcement Policy provides that if there is sufficient financial information to assess the 
violator’s ability to pay the Total Base Liability or to assess the effect of the Total Base Liability 
on the violator’s ability to continue in business, then the Total Base Liability amount may be 
adjusted downward if warranted. 

In this case, Water Board Prosecution Staff has sufficient information to suggest the Dischargers 
have the ability to pay the proposed liability. To assess the Dischargers’ ability to pay or ability 
to continue in business, the Water Board staff utilized publically available resources to conduct a 
preliminary analysis. The Dischargers currently hold at least three properties either in the 
Sweeney family trust, or under the Point Buckler Club, LLC name, with a combined assessed 
value of over $3 million. The Site is one such property with a county-assessed value of $159,901 
(as of 2014). Based on the debt leveraged against the property by Mr. Sweeney and the Club, the 
actual property value is assumed to be at least $1.2 million (equal to the lien amount) (Deed of 
Trust, APN 0090-020-010, Solano County, recorded December 9, 2015.) No additional liens 
were found on the Site in the public records search and therefore, the property is considered 
unencumbered for the purposes of this analysis. Debt secured against the property was financed 
by Mr. Sweeney and is assumed to retain its value in cash form or land improvements.  
The second property has a county-assessed value of $2,999,999 (Marin County). According to 
public record, the property may be encumbered, as two refinance recordings were noted for $1.2 
million in 2005, and $159,000 in 2007. Assuming these loans have been reduced by one-third 
based on recurring payments, the property is assumed to be leveraged to approximately 
$906,000, leaving approximately $2.1 million in equity. An additional property, which has been 
used as Mr. Sweeney’s listed address, (171 Sandpiper Dr., Pittsburg) is held under the family 
trust name with an undisclosed assessed value. For the purposes of this analysis, the property 
value can be assumed to be the sale price of $200,000 (2009). Sweeney has also sold several 
properties within the last 10 years with undisclosed financial gains.  

In addition to real estate, Mr. Sweeney also holds title on a 100 foot steel hull vessel, valued at 
$895,000 based on the listed sales price (Delta Landing Craft Webpage, Accessed May 12, 2016. 
http://www.deltalandingcraft.com/Links.html). Additional assets have been identified including 
heavy construction equipment, additional watercraft, vehicles, and cash accounts; however, these 

http://www.deltalandingcraft.com/Links.html
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assets were not used in this analysis based on the complexity of ownership and availability of 
documentation.  

Based on the information available, the Dischargers have various types of tangible assets that 
could be used to satisfy penalty payment. The analysis described above has revealed assets 
conservatively valued at $4.2 million. If the Dischargers contest their ability to pay the 
recommended liability, and submit sufficient financial information that would allow the Water 
Board to consider a reduction other than what is suggested by the Prosecution Staff (see Other 
considerations – Tentative Cleanup and Abatement Order Issued Concurrently, infra), the 
Prosecution Team reserves the right to suggest an appropriate modification. The Dischargers 
may have additional financial documents relating to business revenue and assets, and personal 
asset valuation not currently available to the Prosecution Staff.  

STEP 7 – OTHER FACTORS AS JUSTICE MAY REQUIRE 

The Enforcement Policy provides that if the Water Board believes that the amount determined 
using the above factors is inappropriate, the amount may be adjusted under the provision for 
“other factors as justice may require.” The Enforcement Policy includes the costs of investigation 
and enforcement as “other factors as justice may require,” that should be added to the liability 
amount. 

Other Considerations – Staff Costs 

Water Board Prosecution Staff considered staff costs in determining the final proposed liability. 
Prosecution Staff incurred $41,641 in staff time to conduct a site visit, investigate this case, 
coordinate with other agencies, and prepare this analysis and supporting information. This 
consists of time spent by six members of the Prosecution Staff (including two Environmental 
Scientists, two Water Resource Control Engineers, one Engineering Geologist, and an Assistant 
Executive Officer) based on the low end of the salary range for each classification at a current 
total of 613 hours. Costs will continue to accrue during any settlement and/or hearing. The 
Enforcement Policy gives the Water Board discretion to consider staff costs in relation to the 
total base administrative civil liability. Although the final amount for staff costs cannot be 
determined until completion of the matter, such costs could be quite substantial when additional 
investigation and analysis is required or if there is a hearing on this matter before the Water 
Board. 

Additionally, expert consultants were hired at a cost of approximately $115,000 to perform a 
technical analysis of the Site including: compiling historic aerial imagery, performing a 
topographic survey/analysis, an ecological impact analysis, and compiling a thorough technical 
report that explains conditions prior to Site development up to its current state. 

Other Considerations – Joint and Several Liability 

For the penalties associated with both Violations 1 and 2, the Prosecution Team recognizes that 
Mr. Sweeney caused the fill, has operated the Site the entire time up to the present, and owned 
the Site up until the Club purchased the Site, and that the Club owned the Site from October 27, 
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2014 to the present.  The Prosecution Team is not recommending a penalty of more than 
$11,226,468 and recognizes that the Water Board does not allocate liability between parties and 
takes no position regarding contribution positions between parties.  

Other considerations – Tentative Cleanup and Abatement Order Issued Concurrently 

The Prosecution Team is recommending a penalty that is appropriate based on the conduct 
alleged in the complaint, and consistent with the Enforcement Policy.  The violations alleged and 
the recommended penalty reflect the need to deter these Dischargers and similarly situated 
dischargers from ignoring permit requirements and harming critical wildlife habitat.  While the 
penalty is significant, it is line with other actions taken by this Regional Water Board and the 
resulting harm caused by Dischargers’ conduct.  In addition, the Prosecution Team considered 
the expense the Dischargers are likely to incur in complying with the Tentative Cleanup and 
Abatement Order and is recommending reducing the penalty from $11,226,468 to $4,600,000. 
This reduced amount is the minimum staff can support and is consistent with the minimum 
liability associated with the volume of fill discharged. 

The Total Base Liability after adjusting for other factors is $4,600,000. 

STEP 8 – ECONOMIC BENEFIT 

The Enforcement Policy requires recovery of the economic benefit gained associated with the 
violations plus 10 percent. Economic benefit is any savings or monetary gain derived from the 
act or omission that constitutes the violation. 

The adjusted Total Base Liability from Step 7 is unchanged because it is more than ten percent 
higher than the estimated economic benefit. 

Prosecution Staff contends that while the Dischargers failed to obtain proper permits, the 
Dischargers’ actions would never have been authorized. For the purposes of assessing the 
economic benefit, it is reasonable to assume that had the construction activities been allowable 
under current permitting guidelines, the Dischargers avoided costs associated with obtaining 
proper coverage. Regional Board Prosecution Staff estimate the cost of obtaining a 401 
Certification to be approximately $63,450. Mitigation would also have been required, with basic 
estimates to purchase credits from Elsie Gridley Mitigation Bank at approximately $200,000 per 
acre. Additionally, annual fees associated with the 401 Certification and post-construction 
monitoring would be approximately $900. This analysis does not include additional costs 
associated with hiring a consultant to properly draft the permit application and implement permit 
conditions, and costs associated with monitoring. Assuming 10% of Point Buckler island 
footprint (51.5 acres) required mitigation, the total avoided permitting costs amount to 
approximately $1,093,450 plus $900 for one year of additional fees. The BEN financial model 
provided by the United States Environmental Protection Agency was used to compute the 
economic benefit of noncompliance. Cost estimate and other assumptions are detailed in the 
Economic Benefit Analysis tables created by Bryan Elder (May 12, 2016). For computational 
purposes, the penalty payment date was established as August 10, 2016. Changes to this date will 
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affect the total economic benefit. Based on specific assumptions within the model, the total 
economic benefit of the failure to obtain permit coverage is approximately $809,864. 

In actuality, the Dischargers realized an economic benefit related to the profits derived from 
unauthorized land improvements. The Dischargers developed the Site with the intention of 
selling membership interest in an exclusive recreational club – Point Buckler Club. According to 
the Club’s Facebook page, there are 10 memberships available for purchase (Point Buckler Club, 
Facebook.  May 12, 2016). Although price and interest details are not specified, Mr. Sweeney 
operates another club (Spinner Island Club), which advertises memberships with a 5% ownership 
interest (Spinner Island Hunt + Social Club Website, Accessed on May 12, 2016. 
http://spinnerisland.com/ownership.html). Being a similar sized island (Spinner Island - 55 acres, 
Point Buckler – 51.5 acres), it can be assumed that a similar number of memberships are 
available. Therefore, it is assumed that 50% of the real property related to Buckler Point Club is 
available for membership interest. Assuming the Dischargers have sold those memberships; 
membership sales equal 50% of the land and business value. On November 20, 2015, Mr. 
Sweeney loaned Point Buckler Club, LLC $1.2 million using the Point Buckler property as 
collateral  (Deed of Trust, Solano County, Assessor’s Parcel Number (APN) 0090-020-010, 
Solano County, recorded Dec. 9, 2015).  This conservatively assumes the land value to be 
approximately equal to the loan amount, or $1.2 million. Based on this assessment, the 
membership value is equal to $600,000. Considering some individual California Delta duck club 
memberships can be in excess of $100,000, this is a fair and reasonable estimate (Duck Club 
Listing Website, Accessed on May 12, 2016. http://www.wtmorgan.com/properties.htm). 
Therefore, it is likely the Dischargers sold, or will sell, memberships for profit in excess of 
$600,000.  

In summary, the Dischargers avoided costs associated with proper permitting and gained 
financially from illegal land improvements. The total economic benefit is estimated to be 
$1,409,864. 

If more information is gathered through the discovery process or other ways in anticipation of a 
contested hearing, this analysis and amount may change.  Any new information will be added to 
the evidentiary record in accordance with the Hearing Procedures or Advisory Team’s approval. 

STEP 9 – MAXIMUM AND MINIMUM LIABILITY 

a) Minimum Liability

The minimum administrative civil liability for the violations is $1,550,850. This is based
on the Dischargers’ economic benefit plus 10 percent pursuant to California Water Code
Section 13385.

b) Maximum Liability

The maximum administrative civil liability for Violation 1 is $23,761,860 , based on the
maximum allowed by Water Code section 13385: $10,000 for each day in which the
violations occurs; and (2) $10 for each gallon exceeding 1,000 gallons that is discharged

http://spinnerisland.com/ownership.html
http://www.wtmorgan.com/properties.htm


John D. Sweeney and Point Buckler Club, LLC 
Exhibit A - Administrative Civil Liability Factors 

Page A14 of A14 

and not cleaned up. For violation 1 the adjusted Total Base Liability is within the 
maximum liability allowed by statute; thus is unchanged. 

The maximum administrative civil liability for Violation 2 is $15,450,000, based on the 
maximum allowed by Water Code section 13385: $10,000 for each day in which the 
violation occurs. For violation 1 the adjusted Total Base Liability is within the maximum 
liability allowed by statute; thus is unchanged. 

STEP 10 – FINAL LIABILITY 

The final liability proposed is $4,600,000 for Violations 1 and 2, based on consideration of the 
penalty factors discussed above. It is within the minimum and maximum liabilities. 
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M"king Sm, FruJwi.n-o Huy llt'llt:r 

Mr. Joel Ellinwood, AICP 6520 Loneh·ee Boulevard, Suite 1004 Rocklin, California 95765 

January 13, 2010 

SUBJECT: Response to Letter of December 11, 2009 regarding Levee Maintenance and Extension of BCDC' s Bay Jurisdiction (BCDC Inquiry File No. SL.VS.7136.1- Chipps/Van Sickle Island) Dear Mr. Ellinwood: We received your letter, dated December 11, 2009, in response to our letter to Mr. Glenn Mastelott6, dated June 19, 2009, regarding the possible extension of BCDC' s Bay jurisdiction if the levee surrounding Mr. Mastelotto's duck club on Chipps Island, in the primary management area of the Suisun Marsh, Solano County was not repaired by December 2, 2009. 
Your letter requests more time to resolve daims with the Port of Stock.ton for repair of the levee and to give the opportunity for a potential buyer to step forward with a commihnent to purchase the property. We are aware that the levee has been breached for some time (possibly since 1995). Mr. Mastelotto was informed of the possible extension of BCDC' s Bay jurisdiction in a letter addressed to him dated December 2, 2008. 
With this in mind, we are willing to grant Mr. Mastelotto an extension of six months in order to complete repairs to the levee. If the levee is not repaired by June 2, 2010, the duck club will become subject to BCDC's Bay jurisdiction and the Commission's specific laws and policies on this date. Any future buyers of the property should be notified of this change and itsimplications. 
Please feel free to contact me at (415) 352-3616 or mingy@bcdc.ca.gov if you have any questions regarding this letter. 

Sincerely, 
4vvf MING YEUNG Coastal Planning Analyst MY/gg 

cc: �le Mastelotto, Dante Farms e Chappell, Suisun Resource Conservation District· anci Smith, California State Lands Department

State of Califo·,:nia • SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION • Arnold Schwarzenegger. Governor 

50 California Street, Suite 2600 • San Francisco, Calilornia 94111 • (415) 352-3600 • Fax: (415) 352-3606 • info@bcdc.ca.gov • www.bcdc.ca.gov 

---------- -



December	17,	1976

TO	GOVERNOR	EDMUND	G.	BROWN	JR.,	AND
MEMBERS	OF	THE	CALIFORNIA	LEGISLATURE

We	are	pleased	to	submit,	pursuant	to	the	Nejedly-Bagley-Z’berg	Suisun	Marsh	
Preservation	Act	of	1974	(SB	1981),	a	Suisun	Marsh	Protection	Plan.

Bordering	the	northern	Bay,	just	west	of	the	Delta,	“the	Marsh	represents	a	unique	and	
irreplaceable	resource	to	the	people	of	the	state	and	nation;”	and	as	“.	.	.		the	future	of	the	wildlife	
values	of	the	area	is	threatened	by	potential	residential,	commercial	and	industrial	developments	
.	.	.”	(SB	1981).		The	Marsh	comprises	about	10	percent	of	California’s	remaining	wetlands.		Thus,	
it	plays	an	important	role	for	water	fowl	of	the	Pacific	Flyway	and	provides	critical	habitat	for	
other	wildlife	species.

In	brief,	the	Plan	proposes	(1)	a	primary	management	area	encompassing	the	89,000	acres	
of	tidal	marsh,	managed	wetlands,	adjacent	grasslands,	and	waterways	over	most	of	which	
BCDC	now	has	jurisdiction,	and	(2)	a	secondary	management	area	of	approximately	22,500	acres	
of	significant	buffer	lands.		Under	specific	guidelines	in	each	area,	Solano	County	would	be	
responsible	for	preparing	and	administering	a	local	protection	program.		BCDC	would	represent	
the	state’s	interest,	serving	as	the	land	use	permitting	agency	for	major	projects	in	the	primary	
management	area,	and	as	an	appellate	body	with	limited	functions	in	the	secondary	management	
area.

The	Plan	also	recommends	that	the	state	consider	purchase	of	approximately	1,800	acres	
of	marsh;	that	water	quality	in	the	Marsh	be	maintained;	and	that	land	tax	assessing	practices	
reflect	the	conditions	of	the	Plan.

The	Plan	development	process	included	17	public	hearings,	two	by	the	Department	of	
Fish	and	Game	on	the	fish	and	wildlife	element.		The	others	were	held	by	BCDC	on	additional	
elements	and	on	the	draft	Plan.		BCDC	recommended	this	final	Plan	after	two	further	
Commission	meetings.

Although	not	every	viewpoint	offered	was	accepted,	all	were	carefully	considered	and	
many	do	now	appear	in	the	Protection	Plan.		The	Commission	is	most	appreciative	of	the	benefi-
cial	participation	of	public	jurisdictions	and	agencies,	private	organizations	and	individuals,	and	
of	the	capable	and	dedicated	work	of	BCDC’s	staff.

Respectfully,

JOSEPH	C.	HOUGHTELING
Chairman

JCH/st
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The Suisun Marsh comprises approximately 85,000 acres of tidal marsh, managed wet-
lands, and waterways in southern Solano County. It is the largest remaining wetland around 
San Francisco Bay and includes more than ten percent of California's remaining wetland 
area. The Marsh is also a wildlife habitat of nationwide importance. It plays an important 
role in providing wintering habitat for waterfowl of the Pacific Flyway and, because of its size 
and estuarine location, supports a diversity of plant communities. These provide habitats for 
a variety of fish and wildlife, including several rare and endangered species.

Recognizing the threats to the Suisun Marsh from potential residential, commercial, and 
industrial developments, and the need to preserve this unique wildlife resource for future 
generations, the California Legislature passed and the Governor signed in September, 
1974, the Nejedly-Bagley-Z'berg Suisun Marsh Preservation Act of 1974. The Act directs 
the San Francisco Bay Conservation and Development Commission and the Department 
of Fish and Game to prepare the Suisun Marsh Protection Plan "to preserve the integrity 
and assure continued wildlife use" of the Suisun Marsh.

The California Department of Fish and Game prepared a Fish and Wildlife Element to be 
used by the San Francisco Bay Conservation and Development Commission in the prepa-
ration of the Suisun Marsh Protection Plan. The Fish and Wildlife Element includes an 
inventory of the ecological characteristics of the Marsh and its surroundings, and a recom-
mended natural resource protection plan. Information and recommendations provided by 
this element have been incorporated into the Suisun Marsh Protection Plan.

The planning program conducted by the San Francisco Bay Conservation and 
Development Commission involved the preparation and tentative adoption of a series of 
nine background planning reports: Suisun Marsh Environment; Suisun Marsh Aquatic and 
Wildlife Resources; Water Supply and Quality in the Suisun Marsh; Natural Gas Resources 
of the Suisun Marsh; Recreation and Access in the Suisun Marsh; Utilities, Facilities and 
Transportation in and Around the Suisun Marsh; Water-Related Industry Adjacent to the 
Suisun Marsh; Suisun Marsh and Upland Resource Management; and Developing an 
Implementation Program for the Suisun Marsh Protection Plan. These reports provided the 
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information needed to prepare the findings and policies of the final Suisun Marsh Protection 
Plan, as well as allowing extensive opportunities for public involvement through hearings 
before the Commission. The Fish and Wildlife Element and the background planning 
reports are the basis for the Plan and will be submitted to the Governor and Legislature as 
a supplement.

The objectives of the Protection Plan are to preserve and enhance the quality and diversity 
of the Suisun Marsh aquatic and wildlife habitats and to assure retention of upland areas 
adjacent to the Marsh in uses compatible with its protection.

The Protection Plan consists of four sections. Part I, the Introduction, describes the planning 
program and Plan objectives. Part II provides the Plan's Findings and Policies. Part III 
describes the program for carrying out the Plan, and Part IV consists of the Protection Plan 
Map and a map illustrating the Marsh natural factors.

Suisun Marsh Protection Plan
Reprinted: May 2012
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ENVIRONMENT

The aquatic and terrestrial habitats of the Suisun Marsh and adjacent uplands support 
many species of fish and wildlife, primarily because of the diversity, quality, and close prox-
imity of its varied habitats. These habitats are particularly important to the wintering water-
fowl of the Pacific Flyway and to the striped bass, which is the most important game fish in 
the San Francisco Bay and Delta System.

There are three types of wetlands in the Suisun Marsh: managed wetlands, tidal marshes, 
and seasonal marshes. Most of the wetlands in the Marsh are managed wetlands that are 
artificially flooded and cultivated by the California Department of Fish and Game and private 
duck clubs to enhance the production of preferred waterfowl food plants. The tidal marshes, 
which occur on the edges of the bays and sloughs, are not subjected to habitat manage-
ment programs, but are exposed to the natural daily tidal rhythm. Seasonal marshes are 
found adjacent to the managed wetlands in several areas. They are low-lying lands that are 
flooded annually by winter and spring rains, and dry out with the approach of summer.
Between the Marsh and adjacent uplands lies a "transition zone" of lowland grasslands, 
which supports a mixture of plants common to both the wetlands and the upland grass-
lands. Adjacent to the Suisun Marsh wetlands and lowland grasslands are upland grass-
lands and cultivated areas. These are used for extensive agriculture, such as grazing and 
grain production, and help protect the Marsh wetlands by insulating them from potential 
adverse impacts.

Findings

1. The Suisun Marsh and adjacent uplands provide a unique resource for a wide range of
aquatic and wildlife species, due to the occurrence of many diverse habitats in close
proximity to each other. This situation is the result of the natural estuarine character of
the Suisun Marsh, the man-made habitat changes within the Marsh and the existence
of extensively managed agricultural lands surrounding the Marsh.

2. The Suisun Marsh and adjacent uplands provide habitats for many rare and endan-
gered plant and animal species. These include the giant garter snake, Aleutian Canada
goose, bald eagle, peregrine falcon, California black rail, California yellow billed cuckoo,
the salt marsh harvest mouse and seven plant species.
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3. The Marsh sloughs are a major habitat for striped bass, the most important game fish
in the San Francisco Bay and Delta system, and for the Neomysis shrimp, which is
their primary food source. The Suisun Marsh provides a unique combination of low
salinity level due to high Delta outflow, moderate temperatures, low pollution levels,
availability of phytoplankton as food for Neomysis, and a gentle tidal current, all of
which create an ideal environment for both the striped bass and Neomysis.

4. Tidal marsh is an important habitat for many wildlife species, including the endangered
salt marsh harvest mouse and the Suisun shrew. Tidal marshes also contribute to the
maintenance of water quality in the San Francisco Bay.

5. In the Suisun Marsh, about 50,700 acres of managed wetlands are currently main-
tained as private waterfowl hunting clubs and on publicly-owned wildlife management
areas and refuges. Because of their extent, location and the use of management tech-
niques to encourage production of preferred waterfowl food plants, managed wetlands
of the Suisun Marsh are a vital component of the wintering habitat for waterfowl migrat-
ing south on the Pacific Flyway, and also provide cover, foraging and nesting opportuni-
ties for resident waterfowl. Managed wetlands also provide habitat for a diversity of
other resident and migratory species, including other waterbirds, shorebirds, raptors,
amphibians, and mammals. Managed wetlands can protect upland areas by retaining
flood waters and also provide an opportunity for needed space for adjacent wetlands to
migrate landward as sea level rises.

6. There are several seasonal marshes around the periphery of the managed wetlands.
They have high value for marsh-related wildlife and also serve to buffer the Suisun
Marsh to a certain extent from potential adverse ecological and aesthetic impacts.

7. The lowland grasslands adjacent to the Marsh constitute an important transition area
between the Marsh and uplands and have high value for marsh-related wildlife, particu-
larly when the wetlands are flooded and during periods of high hunting pressure in the
Marsh. They also play an important role in insulating the Suisun Marsh from potential
adverse impacts from adjacent land uses, such as water pollution, predation by domes-
tic pets, and noise.

8. The upland grasslands and cultivated areas adjacent to the Suisun Marsh provide habi-
tats for many species of wildlife that also inhabit the Marsh. Several species of migrato-
ry waterfowl, shorebirds, and upland game birds feed in these areas, which also pro-
vide a refuge from winter flooding and hunting pressures in the Marsh. Birds of prey
range over the Marsh and adjacent uplands where the diversity of habitats ensures a
varied and abundant source of food. The Potrero Hills grasslands are particularly impor-
tant since they contain one of only two known golden eagle nest sites in Solano
County.

9. The upland grasslands and cultivated areas adjacent to the Suisun Marsh are also criti-
cal to its protection. These undeveloped areas, presently used for extensive agriculture,
function as a buffer for the Marsh, insulating it from potential adverse ecological and
aesthetic impacts.

10.  The fresh water habitats in streams tributary to the Marsh are important to the contin-
ued high quality of water in the Marsh sloughs. Tributary streams such as American
Canyon and Jameson Canyon Creeks support important riparian vegetation along their
banks. This vegetation helps to retain proper water temperatures in the stream chan-
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nels and filter sediments that would be carried into the Marsh sloughs. It also provides 
an important habitat for Marsh wildlife, particularly birds, as well as insects and algae 
that are food for larger aquatic life.

11. The tributary streams are also important for migratory fish that spawn upstream from
the Marsh. The Suisun, Green Valley, and McCoy Creeks have remained largely unob-
structed by manmade structures and support the only remaining steelhead migratory
runs in the Suisun Marsh area.

12.  Eucalyptus trees are the major tree species of the Marsh and are important to wildlife,
particularly birds, for roosting and nesting. The groves of eucalyptus on Joice and
Grizzly Islands, which are heron and egret rookeries, are particularly critical.

Policies

1. The diversity of habitats in the Suisun Marsh and surrounding upland areas should be
preserved and enhanced wherever possible to maintain the unique wildlife resource.

2. The Marsh waterways, managed wetlands, tidal marshes, seasonal marshes, and low-
land grasslands are critical habitats for marsh-related wildlife and are essential to the
integrity of the Suisun Marsh. Therefore, these habitats deserve special protection.

3. Existing uses should continue in the upland grasslands and cultivated areas surround-
ing the critical habitats of the Suisun Marsh in order to protect the Marsh and preserve
valuable marsh-related wildlife habitats. Where feasible, the value of the upland grass-
lands and cultivated lands as habitat for marsh-related wildlife should be enhanced.

4. The eucalyptus groves in and around the Marsh, particularly those on Joice and Grizzly
Islands, should not be disturbed.

Amended November 2007
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RECREATION AND ACCESS

The vast open expanse of the Suisun Marsh is the location of many recreational activities. 
The Marsh is well known for waterfowl hunting in California. In addition, several other forms 
of recreation, including fishing, upland game hunting, and water sports, are also popular in 
the Marsh. Nevertheless, there are opportunities for a greater diversity and amount of pub-
lic recreation in the Marsh.

The recreational values of the Marsh, particularly for duck hunting, have been a significant 
factor in its preservation. Private duck clubs and public agencies, such as the Department 
of Fish and Game, have made considerable contributions to the improvement of the Marsh 
habitats for waterfowl as well as other wildlife.

Findings

1. The Suisun Marsh is a major open-space resource of the San Francisco Bay region,
and recreation is the major human use of the Suisun Marsh. A major attraction of the
Marsh for recreational use is its undisturbed open-space character.

2. Market hunting of waterfowl began in the Suisun Marsh in the late 1850s, and the first
private waterfowl sport hunting clubs were established in the early 1880s. Demand for
hunting opportunities has resulted in the protection from urban development of tens of
thousands of acres of marsh habitat. Generations of hunting club owners and mem-
bers have worked to maintain the area’s habitat value and to protect the natural
resources of the Marsh. Today, waterfowl hunting is the major recreational activity in the
Suisun Marsh, occurring from late October until late January each year, though the pri-
vate waterfowl hunting clubs and public wildlife areas of the Marsh are also used for a
wide variety of other recreational activities, including upland game hunting, fishing, dog
training, boating, hiking, photography, education, nature study, and wildlife viewing.

3. The demand for existing recreational uses of the Suisun Marsh is presently high and
will probably increase in the future. There is also a high demand for water sports and
passive recreational activities, such as nature walks, picnicking, and sightseeing.
Participation in these activities would increase if better facilities were provided.

4. Approximately 15,400 acres of managed wetlands are publicly owned in the Suisun
Marsh. Public wildlife areas of the Suisun Marsh are managed to meet multiple objec-
tives, including enhancing wildlife habitat, as well as providing public recreational oppor-
tunities such as waterfowl hunting, fishing, wildlife viewing and hiking. Over time, water-
fowl hunting on public lands has decreased while other types of recreation (including
fishing and nonconsumptive recreational uses, such as wildlife viewing) have greatly
increased.

5. Fishing accounts for nearly as much recreational use of the Marsh as waterfowl hunt-
ing. Public boat launches exist at Suisun City and Belden’s Landing. Island Slough and
Grizzly Island Wildlife Area both provide public fishing piers. Fishing is also allowed at
unimproved sites in much of the publicly owned areas of the Marsh. Fishing at unim-
proved sites is accessed primarily on foot from designated parking areas. Some fre-
quently used fishing sites may be dangerous because they are located on narrow
roads and place fishermen in close proximity to passing automobiles.
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6. Due to the diversity of vegetation and fish and wildlife species, the Suisun Marsh has
high potential for scientific and educational use.

7. The Solano County Park Department has proposed parks for two sites in the Suisun
Marsh: at Beldon's Landing on Montezuma Slough and on Hill Slough. These would
increase opportunities for public access and recreation activities in the Marsh.

Policies

1. Continued recreational use of privately-owned managed wetlands should be encour-
aged. Additional land should be acquired within the Suisun Marsh to provide for
increased public recreational use and additional refuge areas for waterfowl during the
hunting season. Acquisition priority should be given to those lands not now operated as
managed wetlands.

2. Land should also be purchased for public recreation and access to the Marsh for such
uses as fishing boat launching and nature study. These areas should be located on the
outer portions of the Marsh near the population centers and easily accessible from
existing roads. Improvements for public use should be consistent with protection of
wildlife resources.

3. Public agencies acquiring land in the Marsh for public access and recreational use
should provide for a balance of recreational needs by expanding and diversifying
opportunities for activities such as bird watching, picnicking, hiking, and nature study.

4. Agencies administering land acquired for public access and recreational use should be
responsible for maintaining the areas and controlling their use. Signing on roads lead-
ing into the Marsh and maintained litter receptacles at major public use areas should
be provided by the appropriate local or State agency to prevent littering and vandalism
to public and private property.

5. Recreational activities that could result in adverse impacts to the environment or aes-
thetic qualities of the Suisun Marsh should not be permitted. Levels of use should also
be monitored to insure that their intensity is compatible with other recreation activities
and with protection of the Marsh environment. For example, boat speeds and exces-
sive noise should be controlled and activities such as water skiing and naval training
exercises should be kept at an acceptable level.

Amended November 2007

Page 29Suisun Marsh Protection Plan 
Reprinted: May 2012

Fishing on Joice Island



Page 33Suisun Marsh Protection Plan 
Reprinted: May 2012

LAND USE AND MARSH MANAGEMENT

The tidal marshes, managed wetlands, seasonal marshes, and the lowland grasslands of 
the Suisun Marsh represent a vital resource for many forms of Marsh wildlife. They play a 
particularly important role in providing wintering habitat for waterfowl of the Pacific Flyway 
and also constitute the habitat of many year-round residents, including shorebirds, wading 
birds, raptors, amphibians, rodents, and other mammals.

Because of their critical importance to Marsh wildlife, these areas should be included in a 
primary management area. Within this area, existing land uses should continue, and land 
and water areas should be managed so as to achieve the following objectives:

• Preservation and enhancement of Marsh habitat

• Provision of habitat attractive to waterfowl

• Improvement of water distribution and levee systems

• Encouragement of agricultural and grazing practices consistent with wildlife use, water-
fowl hunting, and elimination of mosquito breeding

• Restoration of historic wetlands

Surrounding the primary management area is an area comprising upland grasslands and 
cultivated lands. The upland grasslands and cultivated lands provide habitat for Marsh-
related wildlife, but more importantly, by their location and existing uses, they insulate the 
habitats in the primary management area from the adverse impacts of both urban develop-
ment and other upland land uses and practices incompatible with Marsh preservation.

The upland grasslands and cultivated lands surrounding the primary management area 
should therefore be included in a secondary management area. The function of the sec-
ondary management area should be to act as a buffer area to insulate the habitats within 
the primary management area. Within the secondary management area, existing grazing 
and agricultural uses should continue, and agricultural practices favoring wildlife use and 
habitat enhancement should be encouraged.

The watershed of the Suisun Marsh is also directly related to the protection of the aquatic 
and wildlife resources of the Marsh. In particular, land uses in the watershed can affect 
water quality and supply. For example, toxic and hazardous materials introduced into 
streams entering the Marsh constitute a threat to the wetland habitats. Activities, such as 
improper grading during development, over-grazing, and construction on steep slopes or 
highly erodable soils, can lead to the transfer of soil materials to fresh water streams and 
ultimately to the Marsh. Moreover, riparian vegetation along tributary streams is important 
habitat to many species of Marsh wildlife and helps to maintain water quality in streams and 
sloughs.

To adequately protect the Marsh, control over runoff, erosion, and sediment transfer is nec-
essary in the immediate Marsh watershed. Controls should also be established to limit dis-
ruption of riparian vegetation and habitat.
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Findings

1. The tidal marshes of the Suisun Marsh are an important wildlife habitat and also con-
tribute to the maintenance of water quality in the San Francisco Bay.

2. The managed wetlands are a unique resource for waterfowl and other Marsh wildlife,
and their value as such is increased substantially by the management programs used
by waterfowl hunting clubs and public agencies to enhance the habitat through the
encouragement of preferred food plant species. However, management challenges
exist on many managed wetland units, including: water quality concerns such as salini-
ty; effective water circulation, conveyance and drainage due to subsided land; restric-
tions resulting from endangered species protection; and ongoing exterior levee system
integrity and maintenance issues.

3. Individual management plans were developed for each waterfowl hunting club in the
1980s, and were reviewed by the California Department of Fish and Game and certified
by the San Francisco Bay Conservation and Development Commission. The manage-
ment plans include site information on each club’s infrastructure, a water management
schedule, and a discussion of management activities needed to accomplish the sched-
ule. Land managers can conduct ongoing management activities described in the
plans, such as maintenance, repairs, and enhancements, without having to apply for
separate permits from the Commission for each activity.

4. The Suisun Marsh contains approximately 230 miles of levees, many of which have
been constructed over time largely using material dredged from adjacent waterways
and were not constructed to meet flood protection standards. Consequences of levee
failure may include: risks to life; damage to residences, businesses, utilities, and trans-
portation infrastructure; loss of recreational opportunities; changes in water quality con-
ditions; loss of managed wetlands values and functions; and changes in ecosystem
conditions. Appropriate methods of levee repair and maintenance can both protect
managed wetlands and neighboring properties as well as avoid adverse impacts to
wildlife habitat both on and adjacent to levees.

5. The tidal marshes and managed wetlands can also provide excellent conditions for
mosquito production. The Solano County Mosquito Abatement District regulates Marsh
management programs to ensure adequate mosquito control.

6. There are several seasonal marshes around the periphery of the managed wetlands.
They have high value for Marsh-related wildlife and also serve to buffer the Suisun
Marsh to a certain extent from potential adverse ecological and aesthetic impacts. The
seasonal marshes are presently used for grazing during the dry summer months.

7. The lowland grasslands constitute an important transition area between the Marsh and
the uplands which has high value to Marsh-related wildlife, particularly during the winter
months when the wetlands are flooded. The lowland grasslands also play an important
role in protecting the Suisun Marsh from potential adverse impacts resulting from adja-
cent land uses, such as water pollution, predation by domestic pets, and noise. Most of
the lowland grasslands are presently used for grazing, which helps to maintain the habi-
tat, providing that over-grazing does not occur.

Suisun Marsh Protection Plan
Reprinted: May 2012
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8. Several areas adjacent to the wetlands were originally marshland but have been segre-
gated from tidal action due to land reclamation, diking and filling for grazing purposes,
cultivation or flood protection. Examples of historic marshes occur at Thomasson near
Cordelia, east of Suisun City and in the area east of Montezuma Slough between Birds
Landing and Collinsville. These areas could be restored to wetlands status by returning
them to tidal action.

9. The tidal marshes, managed wetlands, adjacent lowland grasslands, and seasonal
marshes are unsuitable for urban development due to several physical constraints.
They are subject to periodic flooding and tidal action. They are also underlain by satu-
rated soft Bay muds which tend to settle under structures. Soft Bay mud may also
experience severe ground shaking and failure during earthquakes.

10.  The upland grasslands and cultivated areas adjacent to the Suisun Marsh are critical to
its protection. These undeveloped areas, presently used for grazing cattle and cultivat-
ed agricultural lands, function as a buffer for the Marsh. Development in the uplands
adjacent to the Marsh would remove this protective function and result in potential
adverse ecological and aesthetic impacts. Furthermore, these areas represent valuable
habitats for many species of Marsh-related wildlife.

11. Soil conditions and seismic activity in the uplands adjacent to the Suisun Marsh may
also create hazards to urban development. In addition, earth disturbance, such as grad-
ing and filling to enable development in hazard areas, can lead to erosion which
degrades valuable aquatic and wildlife habitat due to sedimentation. For example, the
Benicia hills west of Interstate 680 are steeply sloped, contain landslide deposits,
include soils with high susceptibility to landslides and erosion, and are the location of
the active Green Valley Fault. Major portions of the Potrero Hills are also steeply sloped
with soils having high erosion potential. Other hills and mountains in the immediate
Marsh watershed, particularly the hills around Rockville and the Vaca mountains, con-
tain steep slopes with soils that are either easily eroded or susceptible to landslides.

12.  Sediments carried into the Marsh by soil erosion in the watershed could degrade aquat-
ic and wildlife habitats. They would probably cause higher water turbidity in the sloughs
reducing light penetration into the water which may be very detrimental to phytoplank-
ton populations which form the base of the Marsh fishery food chain. In addition,
increased sedimentation can reduce the range of migratory fish spawning habitat and
increase fish egg mortality.

13.  Some areas of lowland grassland and seasonal marsh (notably east of Suisun City and
east of Montezuma Slough) are historic marshlands and could be restored as tidal
marshes or managed wetlands.

14.  Physical barriers to wildlife movement are created by such structures as highways, rail-
road tracks, exposed pipelines, and fences. However such barriers can act to protect
the Marsh from certain adverse impacts such as predation by domestic pets.
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Policies

1. The managed wetlands, tidal marshes, lowland grasslands and seasonal marshes
should be included in a primary management area. Within the primary management
area, existing uses should continue and both land and water areas should be protected
and managed to enhance the quality and diversity of the habitats.

2. Agriculture within the primary management area should be limited to activities compati-
ble with, or intended for, the maintenance or improvement of wildlife habitat. These
include extensive agricultural uses such as grain production and grazing. Intensive agri-
cultural activities, involving removal or persistent plowing of natural vegetation and
maintenance of fallow land during part of the year, should not be permitted. Grain pro-
duction should be confined to the Grizzly Island Wildlife Area and relatively small, well-
suited areas of some of the large waterfowl hunting clubs. Grazing should be used to
control vegetation on waterfowl hunting clubs where plant cover is sub-optimum for
waterfowl use and should be discouraged on those properties where there is already a
good mixture of preferred waterfowl food plants. Grazing pressures should not exceed
sound range management practices.

3. The tidal marshes in the primary management area should be preserved. Practices
recommended by the Solano County Mosquito Abatement District to control mosqui-
toes, including ditching, drainage, pesticide application, burning, and the use of mosqui-
tofish should be conducted only where absolutely necessary. Because of potential
adverse environment impacts, pesticide application and burning for mosquito control
should be applied only as a last resort. Efforts toward biological control of mosquitoes
should be intensified.

4. The water management schedules originally developed by the U.S.D.A. Soil
Conservation Service and the California Department of Fish and Game and ratified by
the Solano County Mosquito Abatement District should be modified as necessary in
response to new biological, technical and management challenges. Modified water
schedules should include provisions for adaptive management (systematic process for
evaluating and improving strategies) to better address management challenges and
should be used to the maximum extent possible in the managed wetlands. Individual
club management plans should include the most current water management schedules
and management approaches. These schedules provide the most desirable habitat for
waterfowl as well as many other types of Marsh wildlife, and may also result in a signifi-
cant reduction of vector production if properly managed.

5. In order to improve the efficiency of water control management in the Marsh, the
Suisun Resource Conservation District should be empowered to develop and enforce
regulations establishing sound water management practices on all privately-owned
managed wetlands within the primary management area.

6. The Suisun Resource Conservation District should be empowered to improve and
maintain exterior levee systems as well as other water control facilities on the privately-
owned managed wetlands within the primary management area.

7. Burning in the primary management area is a valuable management tool. However, it
should be kept to a minimum to prevent uncontrolled fires which may destroy beneficial
plant species and damage peat leaves, and to minimize air pollution.

Suisun Marsh Protection Plan
Reprinted: May 2012
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8. Permanent ponds provide shelter and food for resident and migratory wildlife species,
including waterfowl broods, molting waterfowl, pelicans and shorebirds. Permanent
ponds should maintain high circulation rates and, where necessary, should be drained
every three to five years to reset the vegetative composition. To control mosquito pro-
duction, water levels in permanent ponds should be kept constant. Water salinity levels
exceeding 17mS/cm may be toxic to ducklings and should be considered when man-
aging permanent ponds.

9. The upland grasslands and cultivated lands surrounding the Marsh should be included
in a secondary management area. The function of the secondary management area
should be to act as a buffer area insulating the habitats within the primary management
area from adverse impacts of urban development and other uses and land practices
incompatible with preservation of the Marsh. The boundaries of the secondary man-
agement area should, for the most part, correspond to physical barriers to wildlife
movement, with exceptions where necessary to control specific potential threats to the
Marsh from beyond the wildlife barrier. The proposed boundary of the secondary man-
agement area is shown on the Protection Plan Map.

10.  Agricultural uses consistent with protection of the Marsh, such as grazing and grain pro-
duction, should be maintained in the secondary management area. In the event such
uses become infeasible, other uses compatible with protection of the Marsh should be
permitted. The value of the upland grassland and cultivated lands as habitats for Marsh-
related wildlife should be maintained and enhanced where possible by planting or
encouraging valuable wildlife food or cover plant species.

11. Existing non-agricultural uses, such as Solano Garbage Company, Pacific Reclamation
and Disposal Inc., and Explosive Technology Corporation, on sites within the secondary
management area should be allowed to continue if they are conducted so that they will
not cause adverse impacts on the Suisun Marsh. Any future change in uses of these
sites should be compatible with the preservation of the Suisun Marsh and its wildlife
resources.

12.  Exceptions to the land management practices recommended for the primary and sec-
ondary management areas should be made in the Collinsville area. The Collinsville
area has potential for water-related industry and port use due to its location adjacent to
a deepwater channel. Therefore, the upland grasslands, seasonal marshes, and low-
land grasslands west of Collinsville Road, as identified on the Protection Plan Map,
should be reserved for water-related industry and port uses. Present extensive agricul-
tural practices should be continued until this site is needed for water-related industrial
or port development. However, wetland resources on portions of this site may be
enhanced or restored consistent with Suisun Marsh Protection Plan policies on water-
related industry.

Any wetland restoration or enhancement project should provide for the protection of
adjacent property from flooding that could occur because of the project and should
include a long-range management program that assures proper stewardship of the
wetland.

The area between the industrial area and Montezuma Slough varies from 1/3-1 mile
wide and consists of extensive lowland grasslands and seasonal marshes. These habi-
tats are included within the primary management area and will also, due to their size,



Page 38 Suisun Marsh Protection Plan
Reprinted: May 2012

be able to function as an adequate buffer to protect the wetlands from potential adverse 
impacts of any future industrial or port development in the Collinsville area. In addition, 
this area, which is presently used for grazing, is historic marshland and some or all 
should be restored to wetland status through such actions as raising site elevations 
through placement of approved dredged materials, breaching levees, or improving 
water management practices.

13.  Where feasible, historic marshes should be returned to wetland status, either as tidal
marshes or managed wetlands. If, in the future, some of the managed wetlands are no
longer needed for private waterfowl hunting, they should be restored to tidal or subtidal
habitat, or retained as diked wetland habitat and enhanced and managed for the bene-
fit of multiple species. Sound practices consistent with Marsh preservation recommend-
ed by the Solano County Mosquito Abatement District to control mosquitoes should be
followed during and after marsh restoration.

14.  Ongoing management activities, such as maintenance, repairs and enhancements,
that are undertaken on managed wetlands in accordance with certified individual man-
agement plans should continue to be allowed without the need for further authorization
from the Commission. On those managed wetlands no longer needed for private
waterfowl hunting, any project for the restoration, enhancement or conversion of man-
aged wetlands to subtidal or wetland habitat should include clear and specific long-term
and short-term biological and physical goals, success criteria, a monitoring program,
and provisions for long-term maintenance and management needs. Design and evalu-
ation of the project should include an analysis of:

(a) The anticipated habitat type that would result from managed wetland
conversion or restoration, and the predicted effects on the diversity,
abundance and distribution of fish, other aquatic organisms and wildlife;

(b) Potential fill activities, including the use of fill material such as sediments
dredged from the Bay and rock, to assist restoration objectives;

(c) Flood management measures;

(d) Mosquito abatement measures;

(e) Measures to control non-native species;

(f) Opportunities for a diversity of public access and recreational activities;
and

(g) Water quality protection measures that may include monitoring for
constituents of concern, such as methylmercury.

15.  Any development in the Suisun Marsh watershed or secondary management area pro-
posed for areas that have poor soil conditions for construction or that are seismically
active, should be controlled to prevent or minimize earth disturbance, erosion, water
pollution, and hazards to public safety. Local runoff, erosion, and sediment control ordi-
nances should be established in the immediate Suisun Marsh watershed to protect the
Marsh from these potential adverse effects.
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16.  Riparian vegetation in the immediate Suisun Marsh watershed should be preserved,
due to its importance in the maintenance of water quality and its value as Marsh-related
wildlife habitat. Stream modification should only be permitted if it is proved necessary to
ensure the protection of life and existing structures from floods and only the minimum
amount of modification necessary should be allowed.

17.  State and federal agencies and the Solano County Mosquito Abatement District should
continue and expand their research efforts on Marsh management with the objective of
improving wildlife habitat, preserving rare and endangered species and controlling mos-
quitoes. These agencies and the Suisun Resource Conservation District should periodi-
cally conduct joint reviews of Marsh management programs to ensure that they are
compatible with one another and consistent with the policies of the Suisun Marsh
Protection Plan.

Amended November 2007



1

Management 

Plan 

CWB ,J 80l 

s-/z/Bo N'N 



2

SCS-CONS-16 
OCTOBER 1974 CONSERVATION PLAN MAP 

U.S. DErARTMENT OF AGRICULTURE 
SOIL CONSERVATION SERVICE 

Owner Taylor, raws F Operator ________________ _ 
County Solano State _ __r;a. ________ Date ______ _ 

Approximate acres ______ d5"'1~·d5"'1 ___ Approximate scale __ 1~..:1..:1=:.~6'-'6!.1.0'-'-------

Cooperating with Suisun Resource Conservation District l Plan identification ____ _.r;>UJ. _______ Photo number---------

Assisted by USDA Soil Conservation Service 



3

SCS-CONS-15 
OCTOBER 1974 SOIL MAP 

U.S DEPARTMENT OF AGRICIJLTUR£ 
SOIL CONSERVATION SERVICE 

Owner Taylor, James F. Operator ____________ _ 

County Solano State ___ ___,C'"'A'--------,......,-.,....-:--
Soil survey sheet(s) or code nos. Approximate scale 1 "=660' 
~ Prepared by U.S. Departo;nent of Agriculture, Soil Conservation Service cooperating 
'f' with . Su~sun Resource Conservation District 



4

CLUB {fo801 

LAND USE SUMMARY 

PRESENT CLUB CONDITIONS 

WATER MANAGEMENT 

ANNIE MASON POINT CLUB 

Managed wet land 
Upland area 
Tule berm 

TOTAL 

30 ac. 
6 ac. 

15 ac. 
51 ac. 

W>~©1RWIE:~ 
U~: NOV 151984 'W 
SAN FRANCISCO BAY CotlSERVAT!Otl 

& nmLOPMHH CCMM!SSI6N 

Annie Mason Point Club is a small lone club located on Buckley Island. It is 
contained within a single levee surrounded by Grizzly Bay to the north and Suisun 
Cutoff to the south. 'Structure A on the ea-st side of the club functions as the 
main flood gate and brings water into the club via a perimeter ditch system. A 
system of interior ditches running from south to north further distributes water to 
the pond. Structure B is used to drain the club into Grizzly Bay. Two small check 
dams (C and D) are located in the perimeter ditch. These structures aid in cir
culation by putting a head on the inlet water and forcing it to circulate across the 
club in a south to north direction. Removing the boards in the dam enables the 
ditch to drain. 

VEGETATION 

An on-club survey in 1976 found the club to be composed predominantly of olney 
and hardstem bulrush in the lower areas and saltgrass in the higher areas. The 
1978 CA Dept. of Fish and Game aerial survey reported tule growth intermixed with 
the above vegetation. None of these plants has a relatively high use and selection 
value for waterfowl. 

Olney and hardstem bulrush are both sod forming perennials which grow along sloughs 
and in ditches containing water most of the year. They will invade ponds which are 
shallowly flooded year round and are indicative of fairly fresh water conditions. 
Tules are also common in permanent ponds. Their increase was probably due to the 
club's lack of water control at the time. 

SUMMARY 

Prior to 1978, Annie Mason Point Club's vegetation largely consisted of non-
waterfowl food plants. This was likely due to the club's lack of water control at 
the time. Since then, the situation has greatly improved and the club reports that 
it now has the water control structures and tight levees necessary for proper water 
management. 

FLOOD/DRAIN EVALUATION 

Due to limited access, an elevation survey was not done for this club. That 
being the case, the club's flood and drain capability could not be determined. How
ever, using some assumptions, 'it is apparent that as the ponded area is very small, 

gates A and B would likely have to be only 24" in diameter to service this club 
effectively. Although structure B, the drain gate, must be set low enough to provide 
subsurface drainage of the pond. 

~LUB IMPROVEMENTS 

WATER MANAGEMENT 

"---'b" Tmnrnwments: It is, first of all, necessary that the club follows a 
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regular program of water management; in this case the alkali bulrush program is 
recommended to promote such growth as well as fat hen and brass buttons. Consider
ing the generally poorer quality water in Suisun Bay, effective spring leach cycles 
performed within 30 days are required to establish and maintain suitable habitat. 

Proper water control necessitates inspection and maintenance of levees, ditches, 
and water control structures. Ditches need to be kept clear of vegetation blockages 
or silt build-ups to allow circulation and drainage. For effective drainage, ditches 
should be at least 2.5 ft. deeper than the average pond bottom elevation at the con
trolling tide gate, sloping to 1.5 ft. deep at the most remote point in the pond. 
Water control structures should also be kept in working order. Levees require fre
quent inspection and attention to prevent major breaks from occurring. See the 
enclosed list of standard recommendations for more information on the maintenance and 
repair of water control facilities. 

VEGETATION MANAGEMENT 

Needed Improvements: The dense growth of undesirable vegetation in the pond 
needs to be reduced by burning and/or discing followed by flooding according to the 
water management schedule. Removing the old vegetation and turning over the soil 
provides a seed bed for the establishment of new vegetation which is more preferred 
T:iy waterfowl. 

Emergent pond vegetation should be mowed to create open pond areas which are 
attractive to over-wintering waterfowl in the Suisun Marsh. The extent and pattern 
of mowing is left to the desires of the club. Close-cutting of tules and olney 
bulrush prior to fall flooding is an effective method of setting back their growth. 

Levee vegetation should be mowed, as necessary, to facilitate access· for main
tenance reasons. This should be done after June 1st to lessen disruption of pheasant 
and waterfowl nesting. 



6

;;:r:zzL Y BAY 

SUISUN BAY 

0 5 T A 

SUISUN 

R C 0 

T 
4 

N 

SUISUN 
RESOURCE CONSERVATION 

DISTRICT 
SOLANO COUNTY, CALIFORNIA 

0CTOBERI979 

T 

3 

SCALE I 155,000 

LEGEND 

~ Exc . .1ded Area 

Olslr:~l Bou11dory 

LOCATION MAP 



7

~ONS-3 

8/75 

era tor· 

d 
Symbol 

J-
on ·y 

it Map 

-1 Ja 

Iw-· Td 

-

Soil Nome 

Joice Muck 

Tidal Marsh 

' 

U.S. Department of AgriculturE 
Soil Conservation Servic• 

SOIL and CAPABILITY MAP ,SUMMARY 

.Aver-
Effec-· So i I Profile 

!Erosion tive Texture A.W.C.* 
age 

Slope 
Depth Surface Subsoil Inches in% . Status 

+60" clayey clayey 14-1511 0-l'J'o .?light 
muck muck 

------ ----varia le------ 1-2" 0-l'l'o NONE 

I 

D ate: 

Suitable Land Uses 
or Crops 

1) Wildlife, wet-
land habitat. 
2) Recreation. 

. 

1) Wildlife wet-
land habitat. 

< 

Limiting Factors 
or 

Remarks 

1) Rooting depth re-
stricted by high wate r 
table. 
2) Requires drainage 
leaching of soil salt 
for proper management 
3) Levees and tidegat 
are necessary for wat 
control. 
4) Only salt tolerant 
vegetation should be 
managed for. 

1) Strongly saline 
land type. 
2) Mud flats, sub-
ject to tidal inunda-
tion. 

and 
s 

es 
er 

* - . .• 
A.W.C. Available Water Holdmg Copac•ty for !he enhre sod profde 



8

CONSERVATION PLAN MAP 
l'n·p<m·d b_v SOIL CONSERVATION SERViCE * UNiTED STATES DEPARTMENT of AGRICULTURE 

0WNt R 

0PE.RATOR 

_.:x, .. • 

f4Ac. -Outside Levee 

·WitdUfe Weiland liabitot 

I'·HOJWrating ~ ith 

J(t.._ ~-

OHQ .,..Q r\iQ '""~-· ,.,. 



9

RECOMMENDED MANAGEMENT FOR ALKALI BULRUSH 

Alkali Bulrush has been found to have the highest overall use and selection 
values of the 35 food species records (Mall, 1969) in the Suisun Marsh. 

The following Water Management Schedule has been developed to produce dominant 
stands of alkali bulrush and subdominant stands of other important waterfowl 
food plants such as fat-hen and brass buttons. This management practice some
what retards the growth of other less desirable plants such as tules, cattails, 
pickleweed, and saltgrass. To establish stands of alkali bulrush from seed in 
areas where it does not presently exist, the procedures set forth in the Depart
ment of Fish and Game bulletin entitled "Propagating Alkali Bulrush" should be 
followed. 

It is important to remember that the plant composition of the Suisun Marsh is 
related more to water management than any other single factor (Mall, 1969). 
The length of soil submergence and levels of salinity in the soil are factors 
which can be managed to maximize the production of waterfowl food plants. The 
schedule as presented here, is meant to be used as a guide to maintain optimum 
conditions for the production of alkali bulrush seed. For a more complete and 
detailed discussion of the Water Management Schedule, see the California Depart
ment of Fish and Game publication '~aterfowl Habitat Management in the Suisun 
Marsh 11

• 

NOTICE: 

The SCMAD has participated in the preparation of this management plan and en
dorses this Water Management Schedule to minimize the production of mosquitoes. 
This plan is suitable for use on private duck club land and all other lands owned 
by public agencies managed as waterfowl habitat, and in normal weather cycles 
will limit the production of mosquitoes if water levels are managed properly. 
However, if adverse variations in water levels occur, SCMAD may take action to 
abate any production of mosquitoes pursuant to the procedures set forth in the 
California Health and Safety Code Sections 2274 et seg, at the property owners 
expense whenever larvae and adult mosquitoes are found to be present in suf
ficient densities to warrant control procedures. 
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HUNTING SEAS(}! 

September Begin filling ditches in September only if water can be circulated 
in the ditches without flowing into the ponds. The ditches must 
have a minimum width (18") and depth (24") to allow adequate circu
lation of the water. Do not flood any pond surface. 

October Flood the ponds as rapidly as possible to the desired shooting 
depth of 8-12 inches. Maintain this water level for the duration 
of the duck hunting season. Circulate water through the ponds 
with inlet and outlet gates set to allow maximum flow through all 
ponds during the season. The Solano County Mosquito Abatement 
District usually authorizes the flooding of ponds three weeks prior 
to the opening of the waterfowl season. Landowners will be noti
fied each year of the exact date. 

Nov-Dec Continue to circulate. 

January 

February 

LEACHING CYCLES 

Begin draining ponds at or before the end of the hunting season. 
Continue to drain the ponds until the water level in the ditches 
is 12" below the pond bottoms. This should be accomplished with
in 20 days. If this level is reached in less than 20 days, begin 
to reflood immediately. 

The first drain should be completed by early February depending 
on rainfall and delta outflow conditions. 

~: Flood the fields and ponds to shooting depth, (apprc.ximately 
8-12"). This should be accomplished within 10 days. Many c2-ubs 
can flood much faeter ttan tbis. If shooting level is reached 
sooner tbar• 10 days, begin to drain immediately. If there is a 
problem lowering the water to a level 12" below tte pond bottoms 
within 20 days, use any days saved durir.g tbe floodir,g period ':.o 
increaE:e the length of the dra:i_r period. Flcoding and drs.:ir.ing 
should be accomplished w:i.tbin .30 days. 

Drain: Repeat the drain as before making sure that the water level 
""iii"the ditches has been drawn down 12" below the pond bottoms. 

March-April Repeat Flood-Drain Cycle. Flood to 1/2 shooting level ( approx. 
4-6 11 ). This cycle must be completed as quickly as possible. For 
mosquito prevention, it is important that the pond bottom not be 
allowed to dry out prior to reflooding for the seet-set cycle. 
Ideally this drain cycle should be completed and ponds reflooded 
and water levels stabilized and circulating prior to April 1. If 
signif:i_cant number of mosquitoes are produced on clubs draining 
and flooding during April, aerial spraying by Solano County Mosquito 
Abatement District may be necessary at the expense of the club. 
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April-June 

Sunnner 

September 

SEED-SET CYCLE 

As soon as 2 leaching cycles have been completed, flood to 1/2 
shooting level (approx. 4-6"). Stabilize at this level and 
continue circulating until summer drainage. Be sure to main
tain a constant water level in the ponds for the entire cycle. 
It has been shown that in order to achieve a good seed-set bul
rush stands must be flooded during this period. As soon as bul
rush has seed-set or not later than June 1, begin final drainage. 

MAINTENANCE 

The summer drying period will retard the invasion of undesirable 
plants and will allow necessary maintenance and field work. 

Mow to create open water areas. For a discussion of mowing tech
niques, see the Department of Fish and Game Bulletin: '~aterfowl 

Habitat Management in the Suisun Marsh". 
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ALKALI BULRUSH 

WATER MANAGEMENT SCHEDULE 

* **SEED 
~ HUNTING SEASON *LEACHING * SET ~ 

CYCLES CYCLE 
POND +12"1---SHOOTING LEVEL 

~ATE R 
+ 6 II 

LEVEL 
FLOODING LEVEL 

CIRCULATE 

WATER 

ORA IN 

-6 II WATER IN- I 
lATER DITCHESON y DR~IN WATE 

MUD FLAT 
DO NOT ALLOW 

POND BOTTOM TO 

• E V E L _ I 2 "'-----.----t---.,---...J....___.,.---.- D ~ A S 

J u L y A u G s E PT o c T N o v D E c r-:;-A N 
1 

F E 8 

DRY 
AS 
POSSIBLE 

*** 
MAR APR 

* The leaching cycles are calculated using a 10 day flood and 20 day drain period, however, many 
clubs can accomplish one total flood and drain cycle in less than 30 days. The flushing cycles 
should be completed as fast as possible, however, do not cut short the 20 day drain period 
unless the water level in the ditches 1' below pond bottom. 

** Ideally, stabilized water levels of the seed set cycle should be accomplished before April 1. 
*** Any duck club planning to fluctuate pond water levels in April must notify the Solano County 

Mosquito Abatment District of their intentions. April is the beginning of the mosquito 
breeding season. Extra care is essential to insure that the pond bottoms are not allowed to 
dry out during April prior to reflooding for the seed-set cycle. 

MAY JUN 
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RECOMMENDED MANAGEMENT FOR FAT HEN 

Fat hen is an annual herb that is a prolific seed producer and preferred water~ 
fowl food plant, It grows best during the spring and summer on disturbed soils, 
Fat hen does not compete well with perennials and will require discing every 4-
5 years in order to maintain a dominant stand, Fat hen is recommended on clubs 
that are relatively level, that have firm, well-drained soils and that have a 
manager to insure efficient Water Management, The following Water Management 
Schedule has been developed to produce a dominant stand of fat hen, while supres
sing less desirable plants such as tules, cattails and saltgrass, This schedule 
may support additional stands of brass buttons, Plant composition in the Suisun 
Marsh is related more to Water Management than any other single factor (Mall,l969), 
The length of the soil submergence and salinity are factors which can be managed 
to maximize the production of waterfowl food plants, 

The schedule as presented here, is meant to be used as a guide to maintain optimum 
conditions for the production of fat hen seed. For a more complete and detailed 
discussion of the Water Management Schedule, see the Department of Fish and Game 
Publication "Waterfowl Habitat Management in the Suisun Marsh". 

NOTICE: 

The SCMAD has participated in the preparation of this management plan and endorses 
this Water Management Schedule to minimize the production of mosquitoes. This 
plan is suitable for use on private duck club land and all other lands owned by 
public agencies managed as waterfowl habitat, and in normal weather cycles will 
limit the production of mosquitoes if water levels are managed properly. However, 
if adverse variations in water levels occur, SCMAD may take action to abate any 
production of mosquitoes pursuant to the procedures set forth in the California 
Health and Safety Code Sections 2274 et seg, at the property owners expense when
ever larvae and adult mosquitoes are found to be present in sufficient densitiefl 
to warrant control procedures. 
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U>S. DEPARTMENT OF AGRICULTURE 
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WORK PERMITS 

l. Any levee work, ditch work, or structure placement or repair must be 
covered by an application for such work under the Suisun Resource 
Conservation District Blanket Permit issued by the u.s. Corps of 
Engineers, San Francisco District, and San Francisco Bay Conservation 
and Development Commission. Permit applications should be made to 
the Suisun Resource Conservation District by March 30th for the 
upcoming summer. 

2. The Solano County Mosquito Abatement District has been issued a 
Blanket Permit by the U.S. Corps of Engineers, San Francisco District 
and San Francisco Bay Conservation & Development Commission thru 
the California Department of Health Services. 

The SCMAD has ditching equipment for the construction and cleaning of 
small (18" X 18") spreader ditches. Application for ditch work to be 
done by the SCMAD must be filed in their office by September 15th of 
the year preceeding that in which the ditch work is planned. 

Further information concerning the SCMAD ditch work is provided in the 
following page. 

3. No burning is allowed without a permit. A burning permit must be ob
tained through the California Department of Fish & Game in Yountville 
and the Fire Warden's office in Fairfield. The Bay Area Pollution 
Control District prohibits any person from burning any area more than 
once in any two-year period. 

Addresses: 

1. Suisun Resource Conservation District 
555 Veterans Blvd, 
Redwood City, CA 94063 
Tel: (415) 365-3072 

2. Solano County Mosquito Abatement District 
P.O. Box 304 
714 Main Street 
Suisun, CA 94585 
Tel: (707) 425-5768 

3. Department of Fish & Game 
P.O. Box 47 
Yountville, CA 94599 
Tel: (707) 944-2443 

4. Fire Warden 
500 Texas Street 
Fairfield, CA 94533 
Tel: (707) 425-5470 
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1. 

2. 

3. 

4. 

s. 

6. 

7. 

SOLANO COUNTY MOSQUITO ABATEMENT DISTRICT (SCMAD) DITCH WORK 

Cost of ditching equipment including operator is $30.00 per hour. 
There is no additional charge for transporting equipment from portal 
to portal. 

The SCMAD Blanket Permit allows only 5000 lineal feet of new ditch 
per year to be constructed for any one property. 

There is no limitation on the number of lineal feet of cleaning 
existing ditches, 

Ditching equipment will construct and clean only a 18" x 18" ditch. 
Depending on the density of vegetation and soil types the ditching 
equipment can dig about 500 - 1000 lineal feet per hour. 

If vegetation (tules, bulrushes, etc.) is too dense the vegetation 
then must be mowed before the ditcher can work, 

Because of siltation and vegetation growth in the ditches, the 
scruw recomrr~nds cleaning every 3 or 4 years. 

If property owners desire to have SCMAD construct new ditches, 
they must know the number of ditches to be constructed and the total 
lineal feet for each ditch when submitting a work order. The 
SCMAD Blanket Permit runs from January thru December of each year. 
Work orders must be submitted to the SC}Uffi by September 15th for 
work planned for the following year. 
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1. INTRODUCTION

Applied Water Resources Corporation (AWR) has been retained by Point Buckler Club, LLC to 
provide a response to the Cleanup and Abatement Order No. R2-2015-0038 (Order) dated 
September 11, 2015 from the San Francisco Bay Regional Water Quality Control Board (Water 
Board) regarding Point Buckler Island.  The Order requested a technical report providing a 
description of all levee and ditch repair activities, boat dock activities, and grading and/or 
vegetation removal activities performed at Point Buckler Island.  This report responds to that 
request and is based primarily on information provided in aerial photographs, discussions with 
John Sweeney, and our site visit.  

1.1 Definition of Terms 

This report utilizes several terms that are specific to the conditions at Point Buckler, and defined 
as follows: 

Channel =   naturally developed depression in the topography that contains water, enables 
water to ebb and flow from the bay and/or ditch into and out of the Island’s 
interior.  These channels are typically dendritic and/or sinuous in morphology, 
and extend from the Island’s edge or ditch towards the interior of the Island.  For 
ease of discussion, channel includes linear drainage in the northeast portion of 
Island that connects the Island’s largest channel to the ditch.   

Island =   Pt. Buckler, aka Annie Mason Island or Buckley Island. 

Repaired ditch system =   peripheral ditch constructed in 2014, as shown in its entirety in the 
April 2015 photo available on Google Earth. 

Repaired levee system =   peripheral levee constructed in 2014, as shown in its entirety in 
the April 2015 photo available on Google Earth. 

Old ditch system =   peripheral ditch as visible in the Google Earth June 2013 photo, with 
portions visible in the Google Earth photo dated May 2014.  The extent of the old 
ditch system is limited to those reaches where land is located on both sides.   

Old levee system =   peripheral levee as shown in the 1984 aerial photo. 

Pond =   constructed depressions in the topography and appear as an arc-like shape in the 
April 2015 and more recent aerial photos.  

Recent Activities =   refers to activities conducted by the current owner to repair the levee 
and ditch systems. 
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Tidal Range =   the data describing the tidal range at nearby Port Chicago is assumed to be 
similar to the tidal range at Pt Buckler.  At Port Chicago, there is a 4.4 feet 
difference between MLLW and MHW.    

1.2 Aerial Photos 

The following lists and describes the aerial photos utilized to perform the assessment of the Island 
conditions reported herein.   

Aerial 
Photo 

Source Type Tide Level 
Used in 

Calculations 
Resolution Description and Utility 

1984 DOD B&W unclear Yes ~1m x 1m 

Depicts the location of the old levee prior 
establishing create a water tight system, per 1984 
Island Management Plan.  Used to map the 
location of the old levee system   

2011 USGS color ~ < mean Yes 
0.3m x 
0.3m 

Depicts Island conditions prior to any recent repair 
activities.  Used to interpret conditions of the old 
ditch and old levee in the north central margin of 
the Island 

5/12 
GEarth color 

~ mean No Depicts Island conditions after acquisition by the 
current owner and before significant activities to 
repair the ditch and levee systems 8/12 ~ low No 

2013 NOAA 
Infra-
red 

MLLW Yes 
0.5m x 
0.5m 

Depicts the extent of water in the Island at MLLW 
just prior to activities to repair the ditch and levee 
systems 

2013 NOAA 
Infra-
red 

MHW Yes 
0.5m x 
0.5m 

Depicts the extent of water in the Island at MHW 
just prior to recent activities.  

1/13 

GEarth color 

~ high No Depicts Island conditions after recent acquisition 
and before significant activities to repair the ditch 
and levee systems 

4/13 ~ mean No 
6/13 ~higher high No 
5/14 ~lower low No Depicts Island conditions after recent acquisition 

and during activities to repair the ditch and levee 
systems 

8/14 ~ low No 

4/15 ~ mean tide Yes 
~0.25m x 

0.25m 

Depicts current Island conditions following 
cessation of activities to repair the ditch and levee 
systems   

~ = estimated tide level based on how much of the barge and pilings on southern Island margin is revealed and above water 
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2. DISCUSSION OF ACTIVITIES

This section discusses the recent activities at the Island.  Locations of these activities are shown 
on Figure 1.   

2.1 Levee Repair Activities 

Levee repair activities occurred in 2014.  The repaired levee system is approximately 4,730 feet 
in length and spoils from the excavation of the repaired ditch system were used for the repair. 
Approximately 58% of the repaired levee system is located in its historical location, while 
approximately 42% is located further inland to avoid filling in the bay.  Approximately, 305 feet of 
the repaired levee system was located in the old ditch system’s footprint.  

The cross-section of the repaired levee system approximates the minimum height, width, and 
slope specifications required by the Suisun Marsh Management Program (SMMP).  Mean lower 
low water (MLLW) is approximately 3.99 feet and mean high water (MHW) is 8.39 feet; all tidal 
datums were acquired from the nearest tide station at Port Chicago, CA.  The MHW line is 
assumed to correlate with the top of the debris piled along the shoreline on the exterior side of 
the repaired levee system, and in many locations is visible on aerial photographs.  The height of 
the repaired levee system above MHW was estimated by John Sweeney to be approximately 2.7 
to 4.4 feet above MHW, while the width, from toe to toe, is estimated to range from 
approximately 20 to almost 50 feet based on aerial photographs.  

2.2 Ditch System Repair and Pond Excavation 

In an aerial photograph from 2013, it appears that approximately 4,200 linear feet of the old ditch 
system remained on the Island, of which approximately 54% appears to be open to tidal influence, 
while approximately 46% appears to have been silted in.   

Ditch repair activities occurred at the same time as levee repair activities because spoils were 
used to repair the levee system.  A functional 24-inch floodgate was found in the southwest 
portion of the Island and was replaced with new flaps on each end to allow for water to enter the 
ditch system.  Two 24-inch diameter steel pipe culverts were also installed to allow for water 
circulation on the Island.   

The repaired ditch system is approximately 4,380 linear feet and John Sweeney indicated that 
efforts were made to locate the repaired ditch system within the old ditch system’s footprint 
where possible.  Where the repaired ditch system was located in the old ditch system’s footprint, 
the margins of the old ditch system were widened and deepened.   
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As measured on a 2015 aerial photograph, the repaired ditch system ranges from approximately 
10 to 30 feet wide, approximately 1,405 linear feet was placed within the old ditch system’s 
footprint, and approximately 2,975 linear feet was moved inland.  Mr. Sweeney measured the 
depth and found that the repaired ditch system had an average depth of 6 feet bgs. 

Two arc-like shaped ponds were dug in late 2014 and two more were in the process of being dug 
at the Island when work was stopped prior to completion.  The two completed ponds are 
approximately 4-5 feet deep.  

2.3 Vegetation Disturbance or Removal Activities 

Activities resulting in disturbed vegetation consisted largely of rotary mowing and movement of 
track mounted and rubber tired vehicles.  In 2012, mowing activities commenced on portions of 
the Island to allow equipment to be placed onto the Island.  Mowing activities occurred in the 
west, north, and southeastern portions of the Island.  Track-mounted machines and rubber tired 
vehicles also moved across the Island to access various sections.  In aerial photographs from 2014, 
vegetation reappears in a majority of the areas where the 2012 activities occurred.  A path that 
provides access to the western section of the Island from the east was created by driving back 
and forth using various equipment and trucks in 2014. 

Activities involving removal of vegetation occurred in 2014 and consisted of excavation for the 
repaired ditch system and ponds, and covering vegetation with the repaired levee system.  

2.4 Boat Dock Activities 

In September 2011, BCDC requested John Sweeney to allow the storage of docks owned by Salt 
River Construction at Chipps Island until they could be disposed of properly.  In winter of 2013, 
approximately 335 feet of the docks broke loose and it was requested by California State Lands 
Commission (CA-SLC) that the docks be towed to and placed at Point Buckler Island.  The docks 
were secured by lashing them to existing wood piers and a gangway was attached to the docks in 
order to connect to a walkway that allows access to the island.  In October 2014, Mr. Sweeney 
was issued a lease for the docks from CA-SLC.  

3. EVALUATION AND COMPARISON OF CURRENT CONDITIONS

3.1 Placement of fill material into waters of the State 

Recent activities at the Island has resulted in the placement of fill material into waters of the 
State.  This work involved the repair the Island’s levee system, which placed earthen materials 
into limited sections of the old ditch system and channels.  The amount of fill material that was 
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placed into waters of the State was estimated by assuming waters of the State extend up to MHW, 
and using the following information and assumptions: 

Section 
Type 

Extent of Water Area of Fill Thickness of Fill Fill Volume 
Condition Photo Photo (feet) cubic yards 

Old ditch 
system 

water present at MHW 
and MLLW  

2013 
NOAA 

GEarth 
4/2015 

5.4 ft = 
full tidal range + 1 ft 

106 

water present at MHW 
but not at MLLW 

2.0 ft = 
half the tidal range 

274 

water not present at 
MHW and MLLW 

0 ft 0 

Channel 

water present at MHW 
and MLLW  

5.4 ft = 
full tidal range + 1 ft 

90 

water present at MHW 
but not at MLLW 

2.0 ft = 
half the tidal range 

30 

water not present at 
MHW and MLLW 

0 ft 0 

Total Estimated Volume of Fill 500 

Figure 2 depicts the extent of water present in the old ditch system at MLLW and MHW.  Figure 3 
depicts the extent of water present in the channels at MLLW and MHW.  Figure 4 depicts the 
areas where fill materials were placed into waters of the State.   

The area of fill was identified by overlaying the aerial photos showing the extent of water (2013 
NOAA photos) and the current conditions (2015 GEarth).  Areas where the extent of water in old 
ditch system and channel are co-located with fill used to repair the levee system are considered 
the area where fill was placed into waters of the State.  The thickness of fill is assumed to be the 
full tidal range plus 1 foot in areas where water is present at both MHW and MLLW.  The thickness 
of fill is assumed to be at half the tidal range in areas where the old ditch system and channel 
appear to have water at MHW but have no water at MLLW.  The calculation of the volume of fill 
material placed into waters of the State is simply the product of multiplying the area by the 
thickness.   

The NOAA 2013 photos reveal reaches of the old ditch system where no water appears to be 
present at MHW and MLLW, such as along the eastern margin of the Island.  It appears that these 
areas silted in over time, and based on the 2011 and 2013 aerial photos many of the areas appear 
to be vegetated.  Consequently, in areas where the repaired levee system overlies these silted in 
portions of the old ditch system, no fill was introduced to waters of the State.   
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3.2 Acreage of all channel, marsh, or other wetland vegetation removed or otherwise 

adversely impacted at the Site 

No determination of the extent of wetland and tidal marsh vegetation on the Island has been 
made.  This section addresses the removal of all vegetation.  Recent activities at the Island has 
resulted in the removal or coverage of vegetation.  Removal of vegetation is considered to be the 
result of excavation or coverage by fill materials.  For the repair of the ditch system and creation 
of the ponds, this work involved excavation, which removed vegetation.  For the repair of the 
levee system, this work involved adding fill material, which covered vegetation.   

In some areas the repaired levee system incorporated, or coincides with, the old ditch system and 
channels.  No significant vegetation is assumed to have been located within those portions of the 
old ditch system and channels that contain water at MHW per the NOAA 2013 photo.  Therefore, 
no vegetation was removed from those portions of the old ditch system and channels that 
contained water at MHW and also coincide with the limits of the current repaired levee system. 
Vegetation is considered to have been removed where the repaired ditch system extends into 
areas that were not previously ditch or levee, as shown on Figure 5.   

Per conversation with John Sweeney, approximately 50% of the area of the old levee system was 
covered with vegetation, therefore 50% of the area of coincidence of old levee system and 
repaired levee system is interpreted to be removed vegetation.  Vegetation is also interpreted to 
have been removed where the repaired levee system is located on areas of the Island that were 
not previously ditch or levee, as shown on Figure 6.   

Similarly, the new ponds incorporated, or coincide with channels.  No vegetation is interpreted to 
have been removed where the channels and ponds coincide.  Vegetation is considered to have 
been removed where the ponds extend into areas without channels, as shown on Figure 5.   

Based on the above, the tables below summarize the acreage of vegetation removed: 

Acreage of vegetation removed by repaired ditch system: 

Repaired ditch system 2.07 
Old ditch system containing no vegetation and coinciding with repaired ditch system 0.10 
Old levee system containing no vegetation and coinciding with repaired ditch system 0.02 
Channels containing no vegetation and coinciding with repaired ditch system 0.02 

Total area of vegetation removed 1.93 acres 

Acreage of vegetation covered by repaired levee system 

Repaired levee system 2.89 
Old ditch system containing no vegetation and coinciding with repaired levee system 0.10 
Old levee system containing no vegetation and coinciding with repaired levee system 0.19 
Channels containing no vegetation and coinciding with levee ditch system 0.02 

Total area of vegetation covered 2.58 acres 
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Acreage of vegetation removed by ponds 

Ponds 0.19 
Old ditch system containing no vegetation and coinciding with ponds 0.01 

Total area of vegetation removed 0.18 acres 

There are other areas on the Island where vegetation has been disturbed, but not in a manner 
causing permanent removal by excavation or coverage.  These areas consist of roads and paths 
created by machinery.  For example, the 2012 aerial photograph shows various areas of disturbed 
vegetation that are no longer visible on the 2015 photograph, which show that vegetation 
recovers in these disturbed areas.  Consequently, areas of vegetation disturbance are not included 
in the estimation of the area of vegetation removed.   

3.3 Linear distance (in feet) of channels impacted by the levee repair activities  

Prior to the recent repair of the levee and ditch systems, there was approximately 4,200 feet of 
old ditch system that was bounded on both sides by land.  Of this, approximately 601 feet of the 
old ditch system contained water at MLLW and 2,321 feet of the old ditch system contained water 
at MHW, per the 2013 NOAA photos.   

Biologists consider the wetted edge of a channel to provide potential habitat and nutrient 
exchange between ground water and surface water.  Evaluated from the perspective of a wetted 
edge, approximately 1,203 feet of the old ditch system provided a wetted edge at MLLW and 
4,642 feet of the old ditch system provided a wetted edge at MHW, per the 2013 NOAA photos. 
Recent activities at the Island have repaired the ditch system, which now consistently contains 
water all the time.  As a result, the current length of the repaired ditch system is 4,380 feet, which 
provides approximately 9,058 feet of wetted edge.   

A similar evaluation measured the length of the channels and wetted edge at MLLW and MHW in 
the 2013 NOAA photos, and under the current conditions.  Finally, recent activities excavated four 
ponds, and two consistently contain water.  The following table summarizes these measurements: 

Section Condition Photo 
Length 
(feet) 

Wetted Edge 
(feet) 

Channel 
Old at MHW 2013 NOAA 4,478 8,956 
Old at MLLW 2013 NOAA 2,773 5,546 

Current 4/2015 GEarth 3,883 7,766 

Ditch 
Old at MHW 2013 NOAA 2,321 4,642 
Old at MLLW 2013 NOAA 601 1,203 

Current 4/2015 GEarth 4,380 9,058 

Pond 
Old 2013 NOAA na 0 

Current 4/2015 GEarth na 557 
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The total wetted edge of the channels and old ditch system in 2013 at MHW was 13,598 feet and 
at MLLW was 6,754 feet.  For comparison, the total wetted edge of the channels and repaired 
ditch system in 2015 is 16,824 feet.  The total length of the channels and old ditch system in 2013 
at MHW was 6,799 feet and at MLLW was 3,374 feet.  For comparison, the total wetted edge of 
the channels and repaired ditch system in 2015 is 8,263 feet.   

Due to the presence of the repaired levee system and the single tide gate, the amount of tidal 
variation within the ditch, and correspondingly within the channels, has not yet been quantified.  
With the single currently installed tide gate closed, some tidal variation within the ditch is still 
likely, due to groundwater recharge and leakage through the levees.  With the current tide gate 
open, additional tidal variation within the repaired ditch would occur.  For the purposes of this 
report, tidal variation within the current ditch system is considered to be subdued and less than 
the conditions in old ditch system.   

3.4 Description of the pre-disturbance tidal channel morphology, soil conditions, and 

hydrology 

Channel morphology at the Island can be characterized by its overall length, length of wetted 
edge, width and cross-sectional area at mouth, dendritic structure (number of tributaries), and 
sinuosity ratio (length divided by linear distance between endpoints).  Eight channels are visible 
on the aerial photographs, Figure 3.  The following summarizes the conditions at MHW per the 
2013 NOAA photo and prior to the activities that repaired the ditch and levee systems.   

Channels 
Parameter Units A B C D E F G H 
Length (primary at MHW) ft 459 728 204 136 254 77 1,311 270 
Length (system at MHW) ft 527 804 204 136 298 145 2,094 270 
Wetted Edge (system at MHW) ft 1,054 1,608 408 272 596 290 4,188 540 
Width (mouth) ft 7.8 7.0 1.3 5.6 5.8 0.9 7.0 2.8 
Depth ft 5.4 5.4 2.0 2.0 2.0 2.0 5.4 5.4 
Cross-section (mouth) ft2 42.1 37.8 2.6 11.2 11.6 1.8 37.8 15.1 
Tributaries (secondary) count 1 1 0 0 2 1 6 0 
Sinuosity (ratio) ft/ft 1.32 1.94 1.21 1.12 1.28 1.04 1.95 1.0 

In 1975, the US Department of Agriculture Soil Conservation Service prepared a Soil and 
Capability Map Summary, which is included in the 1984 Individual Management Plan for the 
Annie Mason Point Club.  This summary shows the soil type Joice Muck (Ja) present in the upper 
60 inches throughout the interior of the Island and Tidal Marsh (Td) present along the periphery 
of the Island.  The USCS describes Joice Muck as nearly level, very poorly drained mucks and peaty 
mucks, and Tidal Marsh as nearly level, somewhat poorly drained silt loams and silty clay loams 
on alluvial fans and in dredge spoil areas.  No other evaluation of the soil types and distribution 
at the Island prior to the recent activities has been performed.   
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The hydrology of the Island prior to the recent repairs to the ditch and levee system consisted of 
tidally influenced portions of some channels and some old ditches.  Eight channels are visible in 
the aerial photographs, including the manmade feature in the northeast portion of the Island, 
connecting the Channel G with the old ditch.  Though no topographic survey is known to exist, 
the visit to the Island indicated that most of the Island is at least 2 to 4 feet above the surrounding 
bay at MHW.  Consequently, while the largest Channel G extends almost 600 feet into the Island’s 
interior and Channels A and B extend about 400 feet towards the interior, much of the island 
appears to not be subjected to inundation under normal tidal action.  Rather, these channels 
appeared to be incised by a few feet into the surrounding land.  This condition is also consistent 
with the observation of vehicle paths in the 2012 and 2013 aerial photographs, taken prior to the 
repairs of the levee and ditch system.  Such travel by heavy machinery and rubber tired vehicles 
would not have been possible on saturated ground.   
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Key Errors and Misrepresentations in July 11, 2016 Evidence 
Package 
The positions in the July 11, 2016 Dischargers’ Opposition to Issuance of Cleanup and Abatement Order 

Brief (Opposition Brief) Evidence Package contain several key errors and misrepresentations that 

individually and collectively negate their claims made regarding baseline conditions and extent of State 

and federal regulatory jurisdiction: 

1) The Dischargers erroneously claim Point Buckler Island (the “Site”) was not tidal marsh since

1993.

2) The Dischargers misunderstand what a tidal marsh is and thus how its characteristics are

evidenced

3) The Dischargers are apparently confused about the use and methods of historical aerial

photograph analysis.

4) The Dischargers challenge to High Tide Line determination is not material to jurisdictional extent

because Point Buckler is more than 1.5 feet lower.

5) The Dischargers erroneously assert absence of levee overtopping evidence.

6) The Dischargers claims of managing as a duck club are not consistent with factual evidence of

site management.

1. Point Buckler Was Tidal Marsh since 1993
Evidence presented in the May 2016 Technical Report is correct and valid and establishes with no 

uncertainty that full tidal action had resumed by 1993 and was present until 2014 when Mr. Sweeney 

constructed new levees. During this period, Point Buckler was a tidal marsh subject to daily tidal 

exchange between its channels and ditches and the surrounding Bay and to periodic higher tide 

exchange between the marsh surface and the channels and adjoining Bay waters. This conclusion is 

based upon historical aerial imagery (Appendices G and H of the May 2016 Technical Assessment), a 

2003 site visit to Point Buckler by Stuart Siegel, vegetation mapping by the California Department of Fish 

and Wildlife from 2000 to 2012 (Figure H-2 in the May 2016 Technical Assessment), and it is 

corroborated independently by the U.S. Fish and Wildlife Service in its National Wetland Inventory and 

the San Francisco Estuary Institute (SFEI) in its EcoAtlas (Figure 7 in the May 2016 Technical 

Assessment). Further, the declaration by Mr. Sweeney that SFEI changed its habitat designation upon his 

urging is incorrect. SFEI stated in its June 17, 2015 email to Mr. Sweeney (Exhibit 10 of Mr. Sweeney’s 

Declaration) that it would remove the designation of the property as having been restored to tidal 

action under a CWA Section 404 permit as they could not validate that information. SFEI stated it would 

also review the habitat classification for Point Buckler, but as of July 18, 2016, there is no change in 

classification in the EcoAtlas from the entire island being tidal marsh to any other habitat classification. 
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A) May 28, 2003, looking into interior tidal marsh
from breach on northeast side of Point Buckler.
Note healthy tidal marsh vegetation, tan-brown
water with fine suspended sediments.

B) March 2, 2016, looking into interior diked marsh
from new levee, very close to same location as
Photo A. Note absence of tall emergent marsh
vegetation, exposed channel bank with drained
soils, and green algae-laden ditch water.

Photo 1. Comparison of Pre-Existing Tidal Marsh vs. Same Location After Diking and Draining 
Photo sources: Stuart Siegel (A is Photo 1 in May 2016 Technical Assessment) 

2. Tidal Marshes: Channels Have Daily Tidal Flows and Marsh Plains
Have Periodic High Tide Flows

The May 2016 Technical Assessment correctly identified the geographic extents of daily “in-channel” 

and periodic “overbank” tidal inundation, both areas subject to State and federal jurisdiction, as 

encompassing nearly the entirety of Point Buckler. Mr. Sweeney and his advisors incorrectly reject 

overbank tidal inundation as having occurred at Point Buckler and incorrectly assert that the Site’s 

marsh plain is not subject to the ebb and flow of the tides and thus to State and federal regulatory 

jurisdiction (Opposition Brief page 21 lines 19-29 and page 22 lines 1-4). Damming the levee breaches 

blocks the daily tidal exchange with the channels and the Bay, and constructing a levee on the marsh 

plain blocks the periodic spring tide tidal exchange with the marsh surface. 

Vegetated upper intertidal marsh plains such as those at Point Buckler do not have daily tidal 

flooding, but only periodic tidal flooding. Only low intertidal marshes below MHW flood daily or 

nearly so. Mature tidal marshes around the globe are found relatively high in the tidal frame where 

only some high tides reach (Figure 1). Tides have strong seasonal components to their heights, with the 

highest tides occurring around the winter and summer solstice. Winter tides tend to be higher in the San 

Francisco Estuary because of our Mediterranean winter-wet, summer-dry climate. Prolonged droughts 

like we have been experiencing since 2011 (coincident with Mr. Sweeney’s purchase of Point Buckler) 

further depress high tides due to reduced Delta outflow and high pressure ridges over California. In the 

intervals between these winter and summer “spring” tides, tidal marsh plains can be exposed for weeks 

or more at a time. Tidal marshes are 100% within State and federal regulatory jurisdiction. The 

Opposition Brief (pages 22-24), for the reasons stated above and as extensively evidenced by historical 

aerial photography (Appendix G of the May 2016 Technical Report), mistakenly asserts the interior was 

Summer 2003 
(Photo: DWR) 
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dry land before the levee was repaired. Consequently, the entirety of the Discharger’s arguments about 

lack of jurisdiction and what follows from it are incorrect. 

Figure 1. Typical Cross Section of a Brackish Tidal Marsh 
Source: Delta Stewardship Council 2010, Delta Ecosystem White Paper. 

Relationship of Overbank Tidal Flows to State and Federal Jurisdiction 

The Opposition Brief (Section III, pages 14-20) carried the conflation of Corps jurisdictions into where 

and when tidal flows were at Point Buckler before new levees were built. The Dischargers reference 

“daily tidal flows” which occurred in all the tidal channels and ditches (Rivers and Harbors Act [RHA] and 

Clean Water Act [CWA] jurisdiction), and they reject or omit the “periodic tidal flows” (CWA jurisdiction) 

that are the higher high tides that reach high enough to flood the marsh plain. Over the past 20 years, 

corresponding to a full tidal epoch (see discussion of tides below), approximately 12% of the high tides 

at Port Chicago exceeded the marsh plain elevation interior and exterior to the new levees as surveyed 

on March 2, 2016 (Figure 8). Looking only during the time period in 2014 when Mr. Sweeney 

constructed the new levee (Figure 9), approximately 8% of the high tides exceeded the surveyed interior 

and exterior marsh plain elevation. This difference may be due to drought conditions preceding and 

beyond 2014 that have reduced high tide levels persistently (Figure 8). 

Figure 2 shows the geographic extent of daily “in-channel” and periodic “overbank” tidal inundation. 

The overbank tides occur infrequently (as much as a few times a month to none for several months), 

these tides last briefly (anywhere from a few minutes up to 2-3 hours at the peak of the high tide event), 

and they are fairly shallow (from a few inches to less than 2 feet on the most extreme and rare high 

tides).  
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Figure 2. Daily and Periodic Tidal Exchange Geographic Extents, Baseline Conditions 

Lack of Relevance of Sweeney Declaration of No Point Buckler Inundation Observed 

We cannot dispute Mr. Sweeney’s Declaration (Item 18) that he did not see the island under water 

before, during or after levee construction. However, there is no relevance to that declaration as to 

whether inundation did or did not occur, for at least three reasons. 

First, the brief and very shallow overbank inundation would have been hidden within the extensive 

cover of tall, dense vegetation. It is very conceivable that an equipment operator would not have 

noticed this inundation, especially if their attention was focused on equipment operations. In the 

brackish tidal marshes of Suisun, the tall, dense vegetation (cattails, bulrush, tules) generally obscures 

spring high tide water surfaces that rise above the marsh plain, tides impossible or very difficult to see 

(Photo 2A), except at locations of unvegetated gaps on the marsh plain or at the rare vegetation patches 

with prostrate, low vegetation types (Photo 2B).  

Breach

Breaches

Breach

Breach

Breaches

Periodic overbank 
tidal flows

Daily tidal exchange

Daily tidal flows in 
channels and ditches 

(blue on map) 

Periodic overbank tidal flows on tidal 
marsh plain (light green marsh and dark 

green tidal remnant levee on map) 
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Suisun Marsh brackish tidal marsh vegetation generally masks maximum winter “King” tides. 
Maximum “King” high tide (perigee spring high tide) at (A) tidal fresh-brackish marsh of Rush Ranch, 
Suisun Marsh and at (B) tidal salt marsh at Muzzi Marsh, San Francisco Bay, December 13, 2012. The 
same extreme high tide water surface overtops relatively short salt marsh vegetation at Muzzi Marsh 
(B), but is visible only over patches of low-growing saltgrass at Rush Ranch (A), where taller bulrushes, 
cattail, tules, and rushes form a canopy that covers the water surface.  
Photo 2. Overbank King High Tides at Rush Ranch, Suisun Marsh and Muzzi Marsh, Corte Madera 

Second, one of the components of the mixed semi-diurnal tides of the San Francisco Estuary (see 

discussion below) in combination with seasonal tidal cycles is that, in general, the highest spring tides 

occur at night in the summer and in the day in the winter. There is considerable variability on a day-to-

day basis as well as a time lag the farther up-estuary one goes, but this generality still applies. Thus, the 

ability for personal observation of the higher spring tides depends upon being physically present at the 

right time and location to make the observation. Figure 3 shows the time of day that high tides occurred 

in 2014 throughout the time Mr. Sweeney was constructing the new levee. The opportunity to observe 

daytime overbank tidal inundation is limited to six tides in February 2014. By the time of the later 

summer and fall 2014 daytime high tides, much of the new levee had been constructed including filling 

in the breaches, preventing those tides from reaching the island interior. 

Third, during the February 2014 high tides, Mr. Sweeney worked atop the remnant 1985 levee. 

Construction equipment was thus sitting on comparatively firm ground (Figure 4). The high tide at Port 

Chicago reached only 0.46 ft at maximum above the marsh plain elevation during those February 2014 

tides. The maximum length of time that water may have shallowly flooded the Point Buckler marsh was 

no more than 3 hours. The maximum depth of water would have lasted only very briefly at slack high 

tide (Figure 5). It is very possible that an equipment operator would not have noticed this inundation. 

A B 
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Figure 3. Day/Night Higher High Tide Occurrence and Earthwork Intensity during 2014 Levee 
Construction 
Daily earthwork rate (solid black horizontal lines below tides), high tides >6 ft occurring during daylight (yellow circles) and 

during nighttime (grey triangles). Note that only six high tides >6ft occurred during the daytime hours during the early phase of 

levee construction.

Figure 4. Predicted and Verified Port Chicago High Tides, February 1 to March 4, 2014 

0

100

200

300

2

3

4

5

6

7

8

1/28/2014 3/25/2014 5/20/2014 7/15/2014 9/9/2014 11/4/2014

A
ve

ra
ge

 D
ai

ly
 C

u
t 

V
o

lu
m

e 
(C

Y/
d

ay
)

H
ig

h
 T

id
e 

St
ag

e 
(f

t 
N

A
V

D
88

)

Date

Port Chicago High Tide Water Levels Jan 28, 2014 
to Nov 4, 2014 (levee construction period)

MHHW

MHW

Earthwork rate during interval
(see Figure K-4)

Final breach dammed
(see Table K-1)

Levee closed
(see Table K-1)

Daytime high tide
Nighttime high tide

Maximum elevation of interior and exterior marsh plain surveyed on March 2, 2016

Observed tides at Port Chicago above maximum marsh plain elevation

Note significantly lower actual high tides vs. predicted high tides, up to ~1ft in some instances



EXPERTS’ RESPONSE TO JULY 11, 2016 EVIDENCE PACKAGE 

RWQCB Buckler Experts Response_2016-0721.docx 

7 

Figure 5. Port Chicago Verified 6-Minute Tides with Depth and Duration Exceeding Maximum Interior 
and Exterior Marsh Plain Elevation at Point Buckler Surveyed March 2, 2016 

The tide data of Figure 3 indicate that the tides reached the height for island inundation and we have 

established (Photo 2) that the type of tall vegetation on the island can readily obscure tidal inundation, 

thus Mr. Sweeney’s observations cannot support his assertion that no inundation of the island occurred. 

3. Historical Aerial Photograph Analysis is Standard Practice and
Methodologically Valid

The challenges to use and methods of historical aerial photograph analysis are without merit. By 

definition, no historical aerial photographs can possibly be flown for a specific unknown future 

analytical application. Use of historical aerial photograph analysis is standard practice in the 

environmental industry and accepted (and often required) by government agencies. Further, Mr. 

Huffman’s Declaration that “none of the aerial photographs was taken specifically for the Technical 

Report” is factually incorrect. He is correct that all the historical photographs, up to and including the 

November 19, 2015 aerial photograph, were not taken specifically for the Technical Report (see 

Appendix D of the May 2016 Technical Report). However, Mr. Huffman is incorrect in his assertion in 

regard to the February 10, 2016 and June 29, 2016 aerial photographs (Figure D-36 of the May 2016 

Technical Report and Exhibit 12d in the July 1, 2016 Prosecution Team Evidence Submittal), which were 

in fact contracted to be flown specifically for the Technical Report and Evidence Package (see 

Attachment 1).  

The challenge that aerial photographs were not color standardized has no relevance because the aerial 

photographic analysis included known reference site wetlands in the same photographs as Point Buckler 

for the assessment of tidal versus non-tidal wetland contrasts over seasons. This provides within-

photograph standards for comparison of Point Buckler Island wetlands based on “control” or known 

reference conditions, particularly on adjacent Simmons Island. Accurate matching of a known 

perennially moist tidal marsh reference site, and distinguishing them from non-tidal seasonally dry 
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marsh in a time-series of aerial color photographs, does not require absolute color correction of 

photographs. When known reference sites of tidal marshes and non-tidal marshes occur in the same 

photograph as the marsh image being tested, which is the exact condition for the analyses completed 

in the May 2016 Technical Assessment, only relative color contrasts that distinguish green (live above-

ground vegetation) from straw, tan, or brown (non-green, dry above-ground vegetation) against 

known tidal marshes is necessary. The relative, not absolute, spectral or color “signatures” of green 

above-ground marsh vegetation late in the dry summer-fall season in tidal marshes are a diagnostic 

feature distinguishing them from duck clubs with summer-dry, non-tidal marshes of Suisun Marsh that 

characteristically exhibit straw (dry dead above-ground shoots, leaves), white (salt or sun-bleached algal 

mats) or rusty brown (dried mud with iron oxide staining) in late summer and early fall, until they are 

flooded artificially. 

The fringing tidal marshes of west Simmons Island, directly adjacent to Point Buckler Island (outboard of 

Simmons Island levees, open to Suisun Bay and directly across Andy Mason Slough) were used as the 

“control” or reference tidal marsh to compare Point Buckler Island vegetation in the same aerial 

photography of the same date. Both the known fringing tidal marsh of outer Simmons Island and the 

“test” marsh of Point Buckler Island were compared with the known reference non-tidal managed marsh 

of interior Simmons Island. The vegetation and soil signatures in aerial photographs were unambiguous 

and unmistakable over the entire time-series showing seasonal vegetation changes contrasting tidal and 

non-tidal seasonal marsh. The time series used specifically for this analysis is from 2002 to 2012 (see 

Appendix H of the May 2016 Technical Report). Aerial photograph interpretation relied on subregion-

specific Suisun Marsh professional investigations of tidal marsh and diked marsh vegetation conducted 

over 25 years for federal regulatory/resource agency and private wetland consulting, covering in 

ground-based surveys and aerial photograph interpretation (historical black and white, color and false-

color infrared imagery). Point Buckler Island vegetation hue, texture, and pattern consistently 

corresponded with tidal marsh outboard of Simmons Island levees, and contrasted with non-tidal marsh 

of interior Simmons Island, inboard of levees.  

Dr. Peter Baye performed of multi-year time-sequence wet season and dry season Suisun Marsh aerial 

photograph interpretation. He is a regional coastal wetland plant ecology expert who has specialized in 

study of San Francisco Estuary tidal marsh plant ecology for over 25 years, and who co-authored peer-

reviewed publications on Suisun Marsh vegetation with other leading experts. His experience specific to 

Suisun Marsh plants includes both ground-based investigations and interpretation of aerial 

photography, including true color and false-color infrared photography, beginning with his compliance 

inspections of Simmons Island for the U.S. Army Corps of Engineers Regulatory Branch in 1992.  

The interpretation of the multi-year time sequence of geomorphology of Point Buckler and in particular 

the formation of natural levee breaches and similar features was performed by Dr. Stuart Siegel. He is a 

regional wetland scientist and geomorphologist who has specialized in the hydrology, geomorphology, 

and restoration of tidal marshes in the San Francisco Estuary for over 30 years, and who co-authored 

leading publications on Suisun Marsh tidal marshlands and restoration. His experience specific to Suisun 

Marsh is extensive, going back to the late 1980s and involving research projects, serving as the Science 
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Advisor for development of the Suisun Marsh Plan including lead author on the tidal marsh and aquatic 

habitats conceptual model, lead author of the Suisun Marsh Conservation Strategy, author of a chapter 

on climate change issues in Peter Moyle’s 2014 Suisun Marsh book, designing and monitoring tidal 

restoration projects in the Marsh, and developing managed wetlands management practices aimed at 

promoting water quality in tidal sloughs and the associated Beneficial Uses. 

4. High Tide Line Determination is Valid and, Because Site Elevations
Are Well Below HTL, the Challenge is Inconsequential for Jurisdiction

The determination of the High Tide Line presented in the May 2016 Technical Report is valid and in 

fact is an underestimate based on newly identified information, the technical challenges to its 

establishment are not supported and, because the entire island lies more than 1.5 feet below HTL, the 

challenge has zero effect on any aspect of the findings presented in the Technical Report. Related to 

these findings, all the challenges regarding the wrack line are also immaterial as it served solely as an 

additional line of evidence to establish HTL.  

The May 2016 Technical Assessment Underestimated HTL, MHHW and MHW  

In responding to the Opposition Brief, we have identified a fourth line of evidence we did not identify or 

include in the May 2016 Technical Assessment for establishing tidal datums at Point Buckler: the NOAA-

provided multiplier values to obtain tide predictions for Point Buckler1. NOAA provides tide predictions 

for 12 locations around Suisun Marsh, Point Buckler being one of those stations. For each station, NOAA 

established a “height offset” multiplier for generating its tide height predictions, to be applied to its high 

precision tide predictions for Port Chicago to establish the subordinate station tide prediction. For the 

Point Buckler NOAA tide prediction location, NOAA has established a high tide multiplier of 1.12 and a 

low tide multiplier of 1.081. If we apply this NOAA-defined multiplier value, we obtain the MHW, MHHW 

and HTL values shown in Table 1. These values are considerably higher than our calculations in the May 

2016 Technical Report. We have elected in this Experts’ Response not to invest resources into applying 

these updated tide height values because the change to any findings or conclusions of the May 2016 

Technical Report would be adverse to the Discharger. What these findings do establish is that all of the 

challenges in the Opposition Brief and Declarations have no bearing on any of the findings in the May 

2016 Technical Report. 

1 http://www.tidesandcurrents.noaa.gov/noaatidepredictions/NOAATidesFacade.jsp?Stationid=9415227 

http://www.tidesandcurrents.noaa.gov/noaatidepredictions/NOAATidesFacade.jsp?Stationid=9415227
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Table 1. Updated MHW, MHHW and HTL Values, Which Render all HTL Challenges Immaterial 

Datum 

Water Surface Elevation (ft NAVD88) 

Port Chicago 
calculated for 1997-

2016 tidal epoch1

Point Buckler applying 
2/17/2016 high water 

mark adjustment1 

Point Buckler 
applying NOAA-

provided multiplier2 

HTL (high tide line) 7.92 8.2 8.87 

MHHW (mean higher high water) 6.04 6.31 6.76 

MHW (mean high water) 5.54 5.81 6.20 

Notes: 
1 From Table I-1, May 2016 Technical Assessment 
2 From applying the NOAA high tide multiplier of 1.12 for Point Buckler noted above. 

The definition of the High Tide Line in the Clean Water Act is found in 33 CFR Part 328.3(d) and its 

extent is illustrated in Figure 6: 

The term "high tide line" means the line of intersection of the land with the water's surface at 

the maximum height reached by a rising tide. The high tide line may be determined, in the 

absence of actual data, by a line of oil or scum along shore objects, a more or less continuous 

deposit of fine shell or debris on the fore shore or berm, other physical markings or 

characteristics, vegetation lines, tidal gages, or other suitable means that delineate the general 

height reached by a rising tide. The line encompasses spring high tides and other high tides that 

occur with periodic frequency but does not include storm surges in which there is a departure 

from the normal or predicted reach of the tide due to the piling up of water against a coast by 

strong winds such as those accompanying a hurricane or other intense storm. [Emphasis added] 

The regulatory definition of High Tide Line expressly excludes irregular extreme storm-elevated rise in 

water levels, such as extreme storm wave run-up or storm surges.  

The regulatory definition of High Tide Line does not expressly exclude calm-weather, non-storm high 

tides influenced by prolonged El Niño (ENSO) elevated sea level above predicted astronomic tides. ENSO 

events are not “storms”, “storm surges” or “piling up of water against a coast by strong winds”, but are 

recurrent (periodic) natural climate-driven hydrologic events affecting tidal heights. ENSO events were 

not scientifically known at the time HTL definition was made by rulemaking.  
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Figure 6. Corps of Engineers Jurisdiction Section 10 and Section 404 
Source: U.S. Army Corps of Engineers (included as Figure N-1 in Technical Assessment [Siegel Env 2016]) 

The Evidence Package expressed misunderstanding regarding federal jurisdiction at Point Buckler. 

Jurisdiction under the CWA applies at Point Buckler, and that jurisdiction extents to the High Tide Line 

(Figure 6). All of Point Buckler except perhaps the eastern remnant levee are below the High Tide Line 

(see topic #4 below).  

The Corps of Engineers has two geographic jurisdictions in tidal waters: (1) Section 10 of the Rivers and 

Harbors Act (RHA) which covers “navigable waters of the United States” up to MHW, and (2) the more 

expansive Section 404 of the CWA which covers all “waters of the United States” including all RHA 

Section 10 jurisdiction and up to the High Tide Line (HTL; see explanation below). CWA Section 404 

jurisdiction below HTL may also include “special aquatic sites” such as “wetlands”, “vegetated shallows”, 

and “mudflats”. Figure 6 from the Corps of Engineers Regulatory Program web site (emphasis added) 

clearly illustrates the relationship of these two jurisdictions. At Point Buckler, Waters of the State are at 

least as extensive as Waters of the U.S. Jurisdiction under CWA Section 404 is not limited to areas below 

Mean High Water that are subject to daily ebb and flow of tides. Section 404 includes all areas below the 

highest periodic predicted tides throughout any 18.6-year tidal epoch, including the highest winter and 

summer solstice spring tides.  

The Evidence Package conflated these two distinct RHA Section 10 and CWA Section 404 tidal 

jurisdictions and the distinction between the broader “Waters of the U.S.” and its subset category 

“wetlands” (Opposition Brief Section III A-B and declarations cited within) and then relied on that 

conflation in discussions of other issues such as high tide line, tidal inundation observations and extents, 

three-parameter wetland delineations, and beneficial use harm. Specifically, the broader Section 404 
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jurisdiction with its HTL elevation extent and including both “wetlands” and “waters” is what applies at 

Point Buckler, not the narrower Section 10 jurisdiction to MHW elevation. The Opposition Brief relied 

upon this significant error in other areas of the Brief’s analysis. Each of those subsequent points is 

addressed elsewhere in this Experts’ Response. 

Several Challenges Related to Tide Elevations Are Without Merit 

The challenges to this methodology and its findings in the Opposition Brief Huffman Declaration Items 4, 

5, 6, and 7 contradicts the CWA definition of high tide line and methods for its determination. 

The challenges to this methodology and its findings in Bazel Declaration Items 27, 28, 29 are all 

erroneous and irrelevant to the HTL analysis and all declarations and objections in the Opposition Brief 

and Huffman Declaration based on that analysis: 

1. Tides Ranges Around Most of Suisun Marsh Are Higher than at Port Chicago. The Opposition

Brief suggests that tides may be lower at Point Buckler than at Port Chicago (page 17 lines 13-

16), and introduces a DWR station on Montezuma Slough at its intersection with Hunter’s Cut

and a lower tide range is introduced as evidence. The national authority on the tides is NOAA,

and Figure 7 illustrates variable tide ranges around Suisun Marsh. The Opposition Brief and the

Bazel Declaration Exhibit 25 rely upon outdated DWR tide station data, and the range of the

tides at that station (MLLW to MHHW) is in line with NOAA-reported tide ranges in the vicinity

(Figure 7).

Figure 7. Tide Ranges at NOAA Stations Around Suisun Marsh 
Source: www.tidesandcurrents.noaa.gov. 
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2. The many challenges to the HTL determination in the Opposition Brief pages 15-21 are all

factually mistaken

a. The “real high tide line” is whatever water surface elevation meets the definition in the

CWA. The Opposition Brief errs in its understanding of “high tide”. HTL is not a daily

occurrence, it is a very infrequent occurrence.

b. Since the levee was constructed, the highest recorded tide at Port Chicago is 7.29 ft

NAVD88, well below the 8.2 ft NAVD88 HTL. Between the ongoing drought and its

associated high pressure ridge over California that results in below-predicted tide

heights, and being at a place in the 18.6-year tidal epoch cycle where gravitational

forces may not be aligning for peak high tides, tides above 8.2 feet have not occurred.

There have been two tides above 8.2 feet in the past eleven years, in 2005 and 2006

(see Figure I-2A in the May 2016 Technical Report).

c. Since the levee was constructed, there have been about 75 high tides above the lowest

levee centerline elevation surveyed on March 2, 2016. It is important to note that the

survey was of the levee centerline and not the bayward levee crest, and flowing into the

Site interior requires a complete flow path across the entire levee width. It is also

important to note that the depth of these 75 high tides above the lowest survey levee

centerline elevation averaged 0.2 ft with a maximum of 0.6 ft.

d. The Opposition Brief is mistaken in how HTL should be based (page 16 lines 9-10): the

CWA definition states that HTL “encompasses” spring high tides and other high tides

that occur with periodic frequency”. The CWA does not define, as the Opposition Brief

states, that HTL “should be based” on those high tides. The CWA instead states the line

is the “maximum height reached by a rising tide”.

e. The CWA definition of HTL does not exclude the effects of sustained river flows such

as what flows into Suisun Bay from the Delta. As recognized in the Opposition Brief,

Delta outflow reflects precipitation amounts and timing throughout 40% of the land

mass of California plus operations of the State Water Project, Central Valley Project, and

numerous public and private diverters within and upstream of the Delta. Delta outflow

variability is neither storm wave run-up nor storm surges. The last two most recent

major Delta outflow events that resulted in exceedingly high Suisun Bay water levels

were in February 1998 and March 2006. Both those storm peaks are visible in the long-

term high tide record at Port Chicago (Figure I-2A in the May 2016 Technical Report).

Those two events had tides of 9 ft NAVD88, well above the 8.2-foot HTL line identified in

the May 2016 Technical Report. As identified in Table I-1 in the May 2016 Technical

Report, we used a frequency analysis to establish an HTL estimate at Port Chicago of

7.92 ft NAVD88 and then applied a height adjustment from the February 17, 2016 field

observation. As noted in Table 1 above, if we used the NOAA tide prediction multiplier

of 1.12, that would have yielded an HTL at Point Buckler of 8.87 ft NAVD88.

f. As noted below, levee overtopping evidence was observed on the March 2, 2016, Site

inspection.
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g. The Bazel Declaration did not provide tide heights for July 3, 2016 as it claimed, when

Mr. Sweeney is alleged to have been on the island and declared that he did not

observed levee overtopping. The spring high tide on July 3, 2016 occurred around

midnight, reducing the likelihood of directly observing any possible overtopping.

h. The Opposition Brief’s analysis of the debris wrack line (pages 18-20) is mistaken. See

discussion below.

i. The Opposition Brief is mistaken in stating that the levee construction was done above

HTL (pages 20-21). Its assessment is based on its mistaken interpretation of many lines

of evidence.

j. The Opposition Brief is mistaken in concluding that the Water Board lacks jurisdiction

(page 21 lines 3-14). Its conclusion is based on its mistaken interpretation of many lines

of evidence.

We Affirm the Validity of Our Analysis 

We stand behind the approach we used, documented in Appendix I of the May 2016 Technical 

Assessment. The analysis sought to identify the maximum height reached by a rising tide at Point 

Buckler, as defined in the CWA. The analysis used three parallel lines of evidence: (1) high water marks, 

(2) published high tides at the nearby Port Chicago NOAA long-term continuous recording tide station,

and (3) debris wrack line elevations on Point Buckler and nearby Simmons Island. The debris wrack line

examined field evidence for lines of more or less continuous deposit of fine shell or debris on the fore

shore or berm, including considerations of wave run-up that are excluded from the HTL determination.

The analysis considered and compared all three lines of evidence, and the conclusions presented are

based on these data and comparisons. The methods of determining HTL and the elevation of HTL

determined are consistent with other approved HTL jurisdictional determinations in the San Francisco

District of the U.S. Army Corps of Engineers2.

2 Wetlands Research Associates (WRA). 2015. Jurisdictional limits locations report, Oracle D. Tech Project, Redwood City, San 

Mateo County, California. Prepared for: BKF Engineers 255 Shoreline Drive, Suite 200 Redwood City, CA 94065. Prepared by: 
WRA, Inc. 2169-G Francisco Blvd East San Rafael, CA 94901. 94956 [The HTL estimated for the delineation site was estimated as 
8.26 ft NAVD88, based on average of 2 proximate reference NOAA tide stations with maximum tides of 8.04 and 8.48 ft 
NAVD88]  

National Park Service. 2005. Delineation of Potential Jurisdictional Wetlands and “Other Waters”, Giacomini Wetland 
Restoration Project, Marin County, California. Prepared by Lorraine Parsons, Point Reyes National Seashore. Natural Resources 
Management Division, Water Resources Section, Point Reyes Station, CA 94956 [The HTL for the Delineation Study Area was 
calculated as 8.09 ft NAVD88] 
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Figure 8. High Tides at Port Chicago 1996 to 2016, Maximum Ground Surface Elevations Surveyed 
at Point Buckler March 2, 2016, and Estimated High Tide Line at Point Buckler  

Figure 9. High Tides at Port Chicago During 2014 Levee Construction at Point Buckler, Maximum 
Ground Surface Elevations Surveyed at Point Buckler March 2, 2016, and Estimated High Tide Line 
at Point Buckler 
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Take home message:
100% of Point Buckler is at least 1.5 feet below HTL and thus entirely within Clean Water Act 

jurisdiction. During levee construction, 42 of 520 high tides (8%) exceeded maximum surveyed 
island elevations by up to 0.75 ft (eastern lowland terrestrial remnant levee excepted)
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5. New Levee Overtopping and Spot Levee Repairs Were Observed on
March 2, 2016, High Tides to Overtop Levee Are Very Few

The Opposition Brief (page 1 lines 18 to 26 and page 2 lines 1 to 4) and Bazel Declaration (Item 29) 

assert that the claimed absence of levee overtopping is evidence of incorrect determination of HTL in 

the Technical Assessment, and concluded the affirmative jurisdictional findings in the Technical 

Assessment are invalid. The assertion of no levee overtopping is not correct, and we observed 

evidence of recent levee spot repairs on the March 2, 2016 Site inspection. We observed evidence of 

overtopping on the March 2, 2016 Site inspection (see Appendix R photos R-3b, R-4b of the May 2016 

Technical Assessment). The claim that the Dischargers did not see overtopping on July 3, 2016 cannot be 

substantiated or rejected, as they have not provided any evidence and they failed to provide tide height 

data for July 3, 2016 as claimed in the Bazel Declaration. Further, as the extent of low points on the 

levee were few, it is possible that Mr. Sweeney has graded them since the March 2, 2016 Site 

inspection, as evidence of recent levee repairs were visible on the March 2, 2016 Site inspection. The 

earthwork equipment was visible on the Site in the June 29, 2016 aerial photograph (Exhibit 12b in the 

July 1, 2016 Water Board Evidence Package), and Mr. Sweeney has published photographs on Facebook 

taken after the March 2, 2016 Site inspection showing additional work took place on the Site after the 

March 2, 2016 Site inspection (see Photo 2 in the May 2016 Technical Assessment). Further, even 

though the spring high tides at Port Chicago were the same on February 17, 2016 and July 3, 2016, the 

relative height change between Port Chicago and Point Buckler can vary each day based on factors 

which themselves vary such as wind speed and direction and Delta outflow. Lastly, the Dischargers 

rejection of the levee overtopping evidence in the Technical Assessment suggests inadequate expertise 

at identifying evidence of overtopping, which means they could have missed such evidence on July 3, 

2016. The high spring tide occurred near midnight on July 3, 2016, so it is very unlikely that the 

Discharger directly observed water atop the levee had overtopping occurred.  

Evidence of Spot Levee Repairs Observed during March 2, 2016 Site Inspection 

Some photos on the north shore levee (Photo 3) show recent tracked vehicle impressions and 

unvegetated mud without seedlings or previous year’s weeds or marsh vegetation – consistent with 

recent levee capping or spot repair. Drift-lines are visible right up to equipment tracks. Also visible in 

Photo 3A and Photo 3C are what looks like a recent lift of dried mud placed over consolidated (erosion-

smoothed) older levee mud.  
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Photo 3. Spot Levee Repair Evidence during March 2, 2016 Site Inspection 
Photos: Peter Baye 

Potential Overtopping Depths Shallow and Relatively Low in Erosional Potential since Construction of 

New Levees 

The Opposition Brief (pages 15-18) asserts that because the levee had low spots below HTL, it would 

have had large water flows overtopping it and erosion would have been observable. However, the levee 

had very few low sections when surveyed March 2, 2016 (Figure 10). A total of 324 topographic data 

points were surveyed along the levee crest centerline during the March 2, 2016 Site inspection, at fairly 

uniform intervals of between 10 to 40 feet (Figure F-8 of the May 2016 Technical Report).  

The Opposition Brief assertion appears to based on the occurrence of tides at HTL heights, namely 8.2 ft 

NAVD88, flowing over the lowest surveyed levee centerline elevation, 6.7ft NAVD88, following levee 

construction. However, no such extreme high tides have occurred since the levee was constructed, the 

highest recorded tide at Port Chicago being 7.3 ft NAVD88. Shallow low-energy overtopping for a brief 

period has modest erosion potential, and we found evidence during the March 2, 2016 Site inspection of 

recent 2016 levee spot repair consistent with moderate overtopping erosion (see Photo 3). 

A B 

C 
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Figure 10. Levee Centerline Elevation Histogram, March 2, 2016 Topographic Survey 

Figure 11 shows the Port Chicago high tides from August 7, 2014 to July 3, 2016 and surveyed levee 

centerline elevations, representing (a) average levee centerline elevation, (b) range of the lower levee 

centerline elevation points, and (c) the lowest surveyed levee centerline elevation (Appendix I of the 

May 2016 Technical Assessment). The range in (b) allows consideration of tide height variation between 

Port Chicago and Point Buckler. 

Figure 11. Average Levee Centerline Surveyed Elevations and Port Chicago High Tides After Levee 
Construction 
Note: Port Chicago station data has gap from 2/29/2016 to 5/6/2016 

These data show that the average and maximum water depths that could have overtopped the levee for 

short periods of time are 0.18 and 0.60 ft (0.48 and 0.9 ft if making the adjustment used for estimating 

HTL), with the cumulative length of levee that was within overtopping heights ranging from 2.5% to 11% 

depending on whether or not make the 0.3 ft tide height adjustment used for estimating HTL (Table 2).  
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Thus, even when tide levels rise above the lowest points of the levee, the length of levee that might 

be overtopped is short and the depths would be shallow. Overtopping itself may never occur, as it is 

the lowest elevation of the levee cross section at any given point that determines whether overtopping 

occurs. The levee crest is by no means a perfectly flat surface. Undulations of half a foot were observed 

during the March 2, 2016 site inspection, so it is entirely possible that no overtopping conditions have 

arisen since the unauthorized levee was completed, and field evidence from the March 2, 2016 Site 

inspection indicates that spot levee repairs were made. 

Table 2. Attributes of Levee Centerline Low Points and High Tides Since New Levee Enclosed the Site 
Aug 6, 2014 and Since March 2, 2016 Site Inspection 

Feature Value 

Date levee enclosed Site (see Figure K-4 of May 2016 Technical Assessment) Aug 6, 2014 

Levee Centerline Survey Points 

Number of levee centerline points surveyed March 2, 2016 324 

Lowest surveyed levee centerline elevation 6.69 ft NAVD88 

Number of levee centerline points below highest Port Chicago high tide since levee 
enclosure (7.29 ft NAVD88), and percent of total levee centerline survey points 

8 (2.5%) 

Number of levee centerline points below 0.3 feet above highest Port Chicago high 
tide since levee enclosure (adjustment used to estimate HTL in Technical 
Assessment, Appendix I), and percent of total levee centerline survey points 

36 (11%) 

Water Depths of Possible Levee Overtopping Since Enclosure Completed (8/6/2014) 

Average tide depth exceeding 6.69’ 0.18 ft 

Maximum tide depth exceeding 6.69’ 0.60 ft 

Water Depths of Possible Levee Overtopping Since Site Inspection (3/2/2016) 

Average tide depth exceeding 6.69’ 0.17 ft 

Maximum tide depth exceeding 6.69’ 0.34 ft 

High Tides Frequency, Depths, and Elevations 

Number of days from Site enclosure to July 3, 2016 733 days 

Number of high tides from Site enclosure to July 3, 2016 1217 

Number of high tides exceeding 6.69’ since enclosure 77 

Percent of high tides exceeding 6.69’ since enclosure 6.3% 

Number of high tides current full 18.6-year tidal epoch 12,991 

Number of high tides exceeding 6.69’ over full tidal epoch 757 

Percent of high tides exceeding 6.69’ over full tidal epoch 5.8% 

Highest tide since March 2, 2016 Site inspection 7.03 ft NAVD88 

Average tide height exceeding 6.69’ since March 2, 2016 Site inspection 6.86 ft NAVD88 

Number of high tides exceeding 6.69’ since March 2, 2016 Site inspection 21 

False assertion about absence of levee overtopping field evidence. Mr. Bazel and Mr. Huffman 

misrepresent the rise and fall of the tides and the associated drift line processes. Below, we have 

provided a primer. They have stated that if tide heights had overtopped the levee, evidence of 

significant erosion would have been observable and should have been seen during the February 17, 

2016 boat inspection by Water Board staff and Dr. Siegel (Huffman Declaration, page 1 lines 25 to 26; 
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Opposition Brief page 1 lines 22-24). However, they omit recognition that the very high tides if they 

overtopped the levee would be at shallow depths and for short periods of time (up to 2-3 hours at 

most), as the highest water levels occur only briefly near slack high tide. Further, recent levee 

overtopping evidence was observed on the March 2, 2016 site visit in the form of buoyant vegetation 

debris (mostly air-filled spongy hollow shoots of tule) on the levee crest (photos R-3b, R-4b in May 2016 

Technical Assessment). Third, as described above, (a) the low spots on the levee are very few, (b) the 

low spots occur at a few short distances along the levee, (c) there have at 75 tides since late 2014 that 

rose as high as the 8 of 324 lowest levee centerline elevations, and (d) that to flood into the Site interior, 

the entire levee surface must flood (and since the levee is not perfectly flat, a single centerline elevation 

point does not mean the entire width exhibits the same low elevation). Lastly, because of the brief 

period of time of high tide, the inability of the field team to circle the entire island on February 17, 2016 

due to shallow Bay waters, and the very short distances of levee low spots, there is no basis to assert 

that the technical team on board the boat on February 17, 2016 should or would have observed the low 

spots on the levee during the brief time of levee overtopping. 

Absence of East Shoreline Wrack Line Not an Oversight (Huffman Declaration Item 5) 

During the March 2, 2016 Site inspection, we searched for drift lines (debris/wrack lines) around the 

entire island perimeter. None were observed on the eastern shoreline, which is a steep bank to the 

upland levee crest lacking depositional settings for wrack to accumulate. The Technical Report and 

Opposition Brief agree that the vertical scarp of the east shore is not receptive to drift line deposition. 

The Technical Report identified high drift-lines on all receptive shorelines of Point Buckler Island on the 

north, west, and south shores. 

6. Sweeney Site Management Actions Are Inconsistent with Suisun
Marsh Duck Club Management Strategies

The management of Point Buckler Island since unauthorized levees were constructed does not comply 

with the Individual Management Plan (IMP; Club Plan) prescriptions or objectives for water or habitat 

management. The Suisun Marsh Preservation Act places no requirement or obligation on any 

landowner to maintain their properties as diked, managed marsh. Instead, it provides for an efficient 

approach to regulatory compliance for carrying out voluntary maintenance actions.  

The Opposition Brief and declarants misrepresent the 1984 Individual Club Management Plan (IMP; Club 

Plan) for Point Buckler with respect to what it allows, prescribes, or requires.  

Following the construction of unauthorized levees in 2014, the newly diked wetlands were permanently 

drained rather than being flooded periodically according to the water management recommendations in 

the IMP for late fall flood up, winter flooding, and spring draw down. None of the aerial photographs 

(Appendix D of the May 2016 Technical Assessment) nor observations from Site visits in October 2015, 

February 2016, and March 2016 provide any evidence for IMP-prescribed flood-up water management 

activities following the IMP, and Technical Report Appendix L presents evidence that flooding could not 

have occurred in the winter of 2015-2016. Flood-up in fall, winter, and spring is essential to waterfowl 
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habitat and soil salinity management in Suisun Marsh, and is expressly prescribed in the Club Plan. The 

failure to flood Point Buckler Island after the unauthorized levees were constructed was demonstrated 

by the growth and start of reproduction of obligate upland weeds in the diked island interior (Technical 

Report Appendix L and Appendix R-15) and deliberate planting of ornamental trees intolerant of soil 

waterlogging and salinity (Appendix R-17). As documented in the Technical Report (Appendix L), the 

persistent drainage and lack of flooding of the Club degraded rather than improved waterfowl habitat, 

wetland soils, and wetland vegetation.  

The Suisun Marsh IMPs were developed to allow duck clubs to conduct maintenance of existing levees 

and water control structures with a minimum of regulatory compliance. They do not authorize new 

work. They place no obligation upon any duck club to conduct any maintenance nor to manage wetland 

hydrology. A basic objective of all IMPs is to maintain or improve the quality of managed waterfowl 

habitat, including basic waterfowl plant food productions, balanced cover/shelter and shallow open 

water habitat, water and soil quality.  

The 1984 Point Buckler IMP describes water management infrastructure (levee and water control 

structures), needed maintenance of that infrastructure at that time, and operations of that 

infrastructure to optimize waterfowl habitat. As documented in Appendix G of the May 2016 Technical 

Assessment, aerial photographic evidence on April 30, 1985 indicates the levee repair work 

recommended in the 1984 IMP had been completed by that date. Aerial photographic evidence 

subsequently shows that by 1993, five large tidal breaches in the levee had occurred, allowing daily tidal 

exchange between the extensive channels and ditches within the interior of Point Buckler and the 

surrounding Bay waters. These breaches would also allow higher spring tides to flood the marsh plain 

via water transport through the Site’s tidal channel and ditch network. The March 2, 2016 topographic 

survey (Table F-1 of the May 2106 Technical Assessment) also determined that the remnant sections of 

the 1985 levee had degraded to high tidal marsh elevations that allowed about 20 percent of all high 

tides to flow over them (Figure I-2C of the May 2016 Technical Assessment). 

Aerial photographic evidence also shows that no further levee repairs took place prior to Mr. Sweeney 

acquiring the property in 2011. Over the 21-year period from levee breaches until levee construction 

2014, Point Buckler did not have operational water management infrastructure in place to manage Point 

Buckler as a duck club according to the prescription in the 1984 IMP or in any other manner. The January 

2016 memorandum by the Department of Water Resources (Exhibit 28 of the July 21, 2016 Water Board 

Response), reviewing why DWR never provided a pump to Point Buckler as part of its 1984 mitigation 

package, confirmed the absence of a functional levee system at Point Buckler across the years following 

the 1985 levee repair through to its most recent review in 2014.  

Analysis of aerial photographs from 2014 during the time period of levee construction shows that 17 

percent of the new levee footprint was atop the remnants of the 1985 levee, and that the remaining 83 

percent was outside the old 1985 levee and filled tidal marsh and tidal channels and ditches (Table K-2 

of the May 2016 Technical Assessment). Building new levees outside the footprint of the pre-existing 
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levee requires individual permits from BCDC, USACE, and RWQCB as such work is not authorized under 

the IMP or USACE RGP3. 

All the Suisun Marsh IMPs including that for Point Buckler provide strategies for managing water and 

vegetation to optimize waterfowl habitat. The Point Buckler IMP recommended multiple cycles of 

flooding and draining from fall to spring. Flood-drain cycles are a standard method for managing Suisun 

Marsh non-tidal seasonal wetland soil and water salinity to support productive waterfowl wetland plant 

foods. There is no IMP prescription for perennial drainage and no flooding or no cyclic flooding and 

drainage. Prolonged periods of flooding (submergence) are essential to all managed waterfowl wetlands 

in Suisun Marsh. There is no evidence that Mr. Sweeney has carried out any fall through spring 

flooding regime, ample evidence that no such water management has taken place, and strong 

evidence that such flooding was in conflict with new land uses. For example, the deliberate planting of 

about a dozen upland ornamental trees in the Site interior – trees now dead and evidently dependent 

on soil drainage and low soil salinities – is fundamentally incompatible with the IMP prescription for 

seasonal wetlands flood-drain cycles. Further, the dry conditions observed during the March 2, 2016 site 

inspection are directly counter to all the managed wetland regimes established for Suisun Marsh duck 

clubs3. 

The water and vegetation management at Point Buckler Island since levee construction has achieved 

precisely the opposite of the Club Plan objectives for properly managing waterfowl habitat, as 

demonstrated in the Technical Report. The excavation of ponds was not an action prescribed in the Club 

Plan. The extremely degraded nuisance water and sediment quality and waterfowl habitat conditions in 

the excavated ponds (Appendix R-20) were inconsistent with managed waterfowl pond objectives of the 

Club Plan and the Suisun Marsh Plan in general.  

The management of vegetation on the island is not consistent with the Club Plan, and has failed to 

produce any more than trivial amounts of the preferred Suisun Marsh waterfowl food plants such as fat-

hen, brass-buttons, and alkali-bulrush. In the absence of Club Plan prescribed seasonal flood-up in fall, 

winter, and spring, any waterfowl food plants present would have no utility for waterfowl habitat. 

The failure to manage water according to the IMP is also demonstrated by long-term drained conditions 

as visible on the banks of the newly constructed borrow ditch (see Appendices Q and R of the May 2016 

Technical Assessment). The Technical Report also provided clear evidence that widespread upland 

weeds (sow-thistle) that do not tolerate prolonged flooding over winter months were actively growing 

and producing flower buds in early March, indicating a lack of flooding between fall and the late winter 

time of the site visit (Technical Report Appendix L and R-15). 

3 See the Final EIR-EIS for the Suisun Marsh Habitat Preservation, Management and Restoration Plan (USBER et al. 
2011) 
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Finally, though all field evidence clearly establishes “drainage”, the Site management has not dried 

out the island. Marsh vegetation continues to try to grow, supported by shallow groundwater still 

present at the island (see Appendix F of the May 2016 Technical Report). 

A Primer on Tides of the San Francisco Estuary and Tidal 
Datums 
The San Francisco Estuary experiences “mixed semi-diurnal tides”, meaning that each 24.5-hour tidal 

cycle consists of two high tides and two low tides, with different heights reached for all four of these 

tides. Each day there is a higher high tide, lower high tide, higher low tide, and lower low tide (Figure 

12). Tides follow a 29-day cycle with the moon of greater and lesser ranges, with full and new moon 

driving the larger “spring” tides and quarter moons driving the smaller “neap” tides. Tides also follow an 

annual cycle of the earth rotating around the sun, with winter and summer solstices driving the large 

“king” tides (also known as “perigee tides”) and the equinoxes driving smaller tides. Lastly, tides follow 

an 18.6-year cycle combining a range of gravitational forces acting on Earth. These cycles are called 

“tidal epochs” and are the basis for tidal datum calculations by the National Oceanic and Atmospheric 

Administration (NOAA)4. 

Figure 12. Mixed Semi-Diurnal Tides 
Source: National Ocean Service 

Tidal flows enter the Golden Gate and move south toward San Jose and north toward the Delta. Because 

it takes time for the tides to move physically through the bay, locations far from the Golden Gate 

experience time lags of several hours, a phenomenon that boaters are very familiar with. Tides moving 

up into the Delta meet the outflows of the Sacramento and San Joaquin rivers at their confluence at the 

east end of Suisun Bay. These two rivers drain the interior 40% of California. Their combined outflows 

are very large and have a high degree of variability. Outflows vary seasonally across the dry season, 

winter storms, and spring snow melt. Outflows are also driven by cycles of wet and dry years which 

control the amount of watershed runoff that reaches and exits the Delta. Lastly, the amount of Delta 

4 See NOAA: www.tidesandcurrents.noaa.gov. 

http://www.tidesandcurrents.noaa.gov/
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outflow is controlled importantly by water diversions and operations within the Delta and throughout 

the entire Central Valley watershed. 

The meeting of the highly variable Delta outflow with Golden Gate tides means that Suisun Bay 

experiences a very wide range of tidal conditions. Delta outflow during major storms can raise Suisun 

Bay water levels by a foot or more. Conversely, greatly reduced outflows during droughts can drop 

water levels by perhaps a half-foot or more. Tide stages are also driven by wind, with the downwind 

reaches of open water with long wind fetch distances experiencing higher tides than the upwind side. 

Wind fetch at the tip of Grizzly Island where Point Buckler is located can be 3 to 6 miles across Suisun 

Bay and Grizzly Bay depending on wind direction. Atmospheric pressure also controls water levels, with 

the high pressure ridge that California has experienced often throughout the current drought lowering 

water levels and the low pressure of winter storms rising water levels. 

Tidal datums are the summary descriptions of tide heights and are used nationally and internationally 

for a wide range of navigation, commerce, land use planning, and ecological purposes. The United States 

uses the following definitions of tidal datums5: 

HOWL Highest observed water level (spanning time period of observation records that 

reflects extreme events not representative of High Tide Line, such as major El 

Nino-related storm flows) 

MHHW Mean higher high water (average of all the once-daily higher high tides) 

MHW Mean high water (average of all the twice-daily high tides) 

MTL Mean tide level (average of MHHW and MLLW) 

MSL Mean sea level (average of all the tides) 

MLW Mean low water (average of all the twice-daily low tides) 

MLLW Mean lower low water (average of all the once-daily lower low tides) 

LOWL Lowest observed water level (spanning time period of observation records) 

Tidal datums are calculated over a full 18.6-year National Tidal Datum Epoch in order to include all the 

gravitational forces that influence tide heights. NOAA also updates tidal datums nationwide about every 

25 years, to account for ongoing sea level rise. Datums around the San Francisco Estuary were last 

updated over several years from about 2005-2010 and cover the tidal epoch of 1983 to 2001. 

Other Errors and Misrepresentations in Opposition Brief and 
Declarations 

Three-Parameter Wetland Delineation Methodology 
The 3-parameter general wetland jurisdictional delineation method does not establish the upper 

jurisdictional boundary of Waters of the United States or Waters of the State in geographic areas 

5 NOAA. 2000. Tide and Current Glossary. 
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subject to ebb and flow of tides. In the Opposition Brief Section III-B-7 (pages 27-28), it asserts that the 

“3-parameter” (wetland vegetation, soils, and hydrology) wetland jurisdictional method was not used by 

the Technical Report to analyze the boundary of jurisdiction under the CWA and thus cannot claim 

jurisdiction on this basis. The Technical Report authors did not apply this method to establish 

jurisdictional boundaries of the federal CWA or State Porter-Cologne Act in tidal areas because wetland 

delineations do not necessarily establish the full boundary of Waters of the U.S. under CWA Section 404 

jurisdiction in tidelands. In tidal areas, the upper boundary of Waters of the United States is established 

by the High Tide Line, which cannot be lower than the highest periodic predicted (astronomic) tides 

reached over the most recently available 18.6-year tidal epoch. Jurisdictional wetlands in tidal areas 

(areas subject to ebb and flow of the tides, including all the highest winter and summer spring higher 

high tides) are a subset of Waters of the United States and Waters of the State. Jurisdictional wetlands 

in tidal areas usually occur below this upper tidal boundary unless other hydrological influences than 

tides influence them. Jurisdictional wetlands are one of multiple types of “Special Aquatic Sites” with 

distinctive regulatory status under Section 404 of the CWA. “Wetlands” are not generally identical with 

“Waters of the United States” or “Waters of the State”, but a special case of them. Moreover, the 

artificially disturbed conditions caused by unauthorized diking, ditching, drainage, mowing, and vehicle 

tracks trigger a special case “atypical situation” wetland determination requiring special assessment 

procedures in the 1987 U.S. Army Corps of Engineers (USACE) Wetland Delineation Manual (Part IV, 

Section F Atypical Situations) in contrast with “normal circumstances” of wetlands presumed by the 

routine three-parameter wetland determination method. The Technical Report wetland assessment was 

consistent with the USACE 2006 Arid West Supplemental Manual guidance for wetland determinations 

in atypical situations, using evidence from adjacent reference sites, aerial photography, vegetation 

maps, and soils.  

Prevalence of Obligate Wetland Plants Refutes “High and Dry” Conclusion 
of Opposition Brief and Sweeney Declaration  
Prevalence of obligate wetland freshwater marsh plant species at Point Buckler is biologically and 

physically inconsistent with “High and Dry” conditions. Further, the Dischargers have erroneously 

equated marsh “drainage” to the marsh being “dried out”. In the Opposition Brief, John Sweeney 

Declaration, Exhibits 3, 4, and 5 include photographs of interior Point Buckler Island before and after 

dike construction with the assertion that the island was dry during vegetation cutting and bulldozer 

movement and that the island was “very green” in May 2016 with the assertion that unauthorized levee 

construction and marsh drainage did not dry out the island. These photographs show areas dominated 

by “obligate” wetland plants, which are defined as occurring “almost always” in wetlands. This is not 

merely a matter of CWA jurisdiction (a legal rather than environmental status). The particular “obligate” 

wetland plant species are widespread perennial freshwater marsh plants that do not tolerate prolonged 

soil dryness, and require soil saturation for most of the year, and ample near-surface moisture during 

the dry season, in order to maintain dominance. Tule, cattail and bulrush dominance generally indicates 

a perennial freshwater marsh, not “high and dry” land. 
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The wetland vegetation criteria for wetlands (a subset or special case of Waters of the U.S. CWA 

jurisdiction) are a prevalence of wetland vegetation. Exhibit 4, second photograph, shows a prevalence 

(dominance) of bulrush and tule vegetation (Schoenoplectus acutus, S. americanus), both of which are 

currently assigned “OBL” (obligate) status under the applicable regional (Arid West) National Wetland 

Plant list. Similarly, Exhibit 5 shows Point Buckler Island interior vegetation stands from May 2016 

confirming a prevalence of “OBL” (obligate) plant species cattail (Typha species.; T. latifolia or other 

Typha species, all the same wetland status), threesquare bulrush (Schoenoplectus americanus; OBL) and 

hardstem tule (Schoenoplectus acutus; OBL). As cited in the Technical Report, the soils classified and 

mapped at Point Buckler Island by the U.S. Department of Agriculture in the 1970s are all hydric 

(wetland) soils. The photographs of vegetation dominated by tule, bulrush, or cattail shown in Exhibit 4 

is consistent with wetlands, but not “high and dry” uplands.  

The photographs in Exhibit 4 of bulldozers on straw-colored dominant vegetation (indicative of seasonal 

drainage to low soil moisture or dry soil during the growing season) is threesquare bulrush 

(Schoenoplectus americanus, OBL – obligate “almost always occurring in wetlands”), which also 

consistent with wetland but not “high and dry” upland. As cited in the Technical Report, the soils 

classified and mapped at Point Buckler Island by the U.S. Department of Agriculture in the 1970s are all 

hydric (wetland) soils. Threesquare bulrush forms a firm sod in wetland soils, which, especially when 

drained and consolidated, has substantial shear strength and load-bearing capacity sufficient to support 

vehicles and equipment.  

The photographs in Sweeney Exhibit 3 show a mixture of gumplant (Grindelia stricta var. angustifolia, 

including x paludosa) with threesquare bulrush (OBL). Gumplant has a National Wetland Plant List 

regional wetland indicator status of FACW, facultative wetland, meaning “usually but not always 

occurring in wetlands”. The overall vegetation dominated by these species is consistent with wetland, 

but not upland. As cited in the Technical Report, the soils are also hydric (wetland) soils. The dominant 

vegetation and soils in the photograph are consistent with wetland, but not “high and dry” upland. 

These plant identifications are obvious, and do not require detailed analysis of specimens because they 

are among the most widespread and abundant Suisun Marsh wetland plants, and were previously 

confirmed by the Technical Report through on-site March 2016 investigations, and previous plant 

surveys cited in it that were conducted by the California Department of Water Resources and California 

Department of Fish and Game. The identification of plants in the Sweeney exhibits was confirmed by 

wetland plant expert Dr. Peter Baye, who is the co-author of the most current comprehensive published 

peer-reviewed local flora of Suisun Marsh.  

The prevalence of obligate wetland marsh plant species in vegetation that is actively growing in spring 

months is inconsistent with any reasonable or scientific interpretation of “high and dry” conditions on 

the island interior before or after diking, since most of the vegetation observed was relict standing litter 

(left over from pre-levee conditions). The non-scientific “high and dry” term used by the Opposition 

Brief to describe Point Buckler Island was used in argument that the island was not a tidal marsh and not 

a wetland. The prevalent wetland plant species shown in the Sweeney Exhibit 5 occur in both tidal and 
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non-tidal Suisun Marsh wetlands, but they do not occur in Suisun Marsh soils that are “high and dry” 

during all or most of the potential growing season (late winter, spring, summer, and fall) in Suisun 

Marsh. “High and dry” (informal, unofficial term) soil conditions correspond with “upland” (UPL) or at 

most “Facultative Upland” (FACU) official wetland indicator ranks of the 2012 and later National 

Wetland Plant List. No interior island vegetation dominated by “upland” or “facultative upland” plants 

was shown in Exhibits 3-5 or any other documents submitted in the Opposition Brief.  

Mass Dieback (Mortality) of Wetland Vegetation Is Not the Same as 
Normal Seasonal Senescence  
The Opposition Brief Section III B 5 argues that the Technical Report was incorrect in concluding that the 

diking and drainage of the island caused it to drain and “dry up”, claiming that the “mass dieback” of 

marsh occurred prior to diking. The Opposition Brief (page 25 lines 22-23) and Sweeney Declaration 

(Item 20, page 4 lines 7-11) mistakenly equate seasonally “brown” foliage in May 2012 when tidal marsh 

plants are in their early stages of new annual growth and not actually “apparently dead”, as the 

Dischargers state, with the mass dieback of emergent vegetation observed in the March 2, 2016 Site 

inspection. In other words, they are trying to claim dead vegetation was present before and after the 

unauthorized levee was built. That claim is invalid, as evidenced for example by the June 2013 aerial 

photograph (Figure K-13 in the May 2013 Technical Assessment). 

The Technical Report described mass dieback of perennial marsh vegetation throughout the diked 

interior of the island: actual mortality of the perennial plants’ regenerative parts below ground resulting 

in stunted, growth-inhibited sparse marsh vegetation relative to tidally flushed or seasonally flooded 

marsh. This is not the same as natural seasonal senescence (withering of leaves and shoots above 

ground only; survival of below-ground perennial buds, roots, and stems). All tidal marsh tules, cattails, 

and bulrushes turn to straw colored shoots in fall. This is called “seasonal senescence” – the orderly 

biologically programmed process of seasonal leaf physiological shut-down process, leading to leaf death, 

in order to increase survival of perennial, regenerative parts. Both conditions, senescence and dieback, 

may result in straw-colored above-ground vegetation in the dry summer-fall and early winter months. 

But normal seasonal senescence of marsh vegetation does not result in mass mortality. The death of 

marsh plant leaves in fall and early winter is no more a sign of mortality than a deciduous tree 

undergoing leaf color change and leaf drop in autumn. The confusion between them in the Opposition 

Brief is profoundly misleading.  

The marsh dieback reported in the Technical Report was based on observation of very sparse, short, 

stunted shoots of cattail and bulrush marsh plants on the island interior at the same time the same 

species were growing green and up to several feet tall, and at high density, in the adjacent tidal marsh. 

Extreme or prolonged physiological stress can initially induce senescence, but proceed to actual 

mortality of populations – progressing from senescence to thinning (decline in density of live individuals) 

to death in large patches with stunted survivors (mass dieback). Plant populations in some cases can 

recover from mass dieback by population growth when favorable environmental conditions return.  
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Mr. Sweeney’s observations of brown vegetation prior to levee reconstruction and exclusion of tidal 

flows were likely natural, seasonal senescence of marsh vegetation following dry, hot summer months 

and made during a period of drought that exacerbates growth stress on tidal marsh vegetation.  

Soils of Upper Tidal Marsh Zones Are Generally Capable of Supporting 
Track-Mounted Equipment Especially on Former Diked Marshes 
High and middle tidal marsh soils with perennial sods normally have cohesive, load-bearing soils that 

support tracked vehicles and equipment. When these soils conditions are atop a former diked marsh, 

soil load bearing capacity can be even higher, due to soil consolidation during the period of diking. 

The Opposition Brief erroneously argues that tidal marsh would be unable to support vehicles or heavy 

equipment such as bulldozers shown in the Sweeney Declaration Exhibit 4, and therefore the Site could 

not have been tidal marsh prior to constructing the unauthorized levee. This argument is false, and 

contradicts the use of heavy excavation equipment in upper tidal marsh vegetation zones – high marsh 

plains – by mosquito abatement agencies throughout the Bay Area to modify or construct tidal drainage 

ditches. Mr. Sweeney stated in an email to Stuart Siegel on May 14, 2015 (see Siegel Declaration 

Attachment 2) that his father-in-law, Mike Frost, “can attest to the quality and practices I used in 

restoring Buckler as he explained to me how to do it”. W. Mike Frost Construction is the “oldest dirt 

working contractor in the Suisun Marsh area” according to its web site. Given that Mr. Frost explained 

how to do all the earthwork at Point Buckler, one can reasonably expect this advice to Mr. Sweeney to 

include an understanding of suitability of site soils to support the weight of construction equipment. 

Tidal marshes consist of different zones of vegetation and soil in relation to tidal elevations, and the 

upper intertidal zones of mature tidal marshes (middle marsh, high marsh, and marsh-upland transition 

zone) generally have soils with sod-forming perennial wetland plant roots and relatively high shear 

strength. Middle and high tidal marsh plains, which occur at elevations close to or above Mean Higher 

High Water in the San Francisco Estuary, generally have soils with ample shear strength during spring, 

summer and fall season neap tide series (or at least prior to summer spring tide series of June-July), 

sufficient to bear loads such as vehicles and equipment with wide tires or tracks that spread loads to 

moderate ground pressure and reduce marsh soil shear, compression and compaction. Mats are usually 

required to minimize damage to marsh soil caused by compaction resulting from operation of vehicles 

and heavy equipment in marshes. The Technical Report documented apparent denudation and 

compaction of soils in interior Point Buckler Island where repeated vehicle tracks created barrens 

(Technical Report Appendix R-13, R-19).  

Furthermore, after middle to high intertidal marshes are diked and drained, their soils may shrink and 

become higher in shear strength. Point Buckler Island was diked for at least several decades and its 

remnant vegetation documented in the Technical Report corresponds to middle intertidal (above MHW) 

tidal marsh zones in Suisun Marsh. The tidal or diked marshes at Point Buckler, before and after diking, 

would be expected to support tracked vehicles or equipment, although with soil compaction damage.  
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In contrast, low intertidal marshes, those formed on saturated mud at all tides all year, have low shear 

strength and generally do not bear the weight of any vehicles or heavy equipment except for highly 

specialized amphibious equipment (relatively buoyant or very low ground pressure equipment).  

The failure to distinguish between the low-strength low tidal marsh soils, and the relatively higher 

strength marsh soils of the upper intertidal zones, supports a misleading and false conclusion that 

operation of heavy tracked equipment such as bulldozers necessarily indicates “high and dry” upland or 

non-wetland conditions. The shear strength and load-bearing capacity in middle or high tidal marsh, and 

in diked non-tidal seasonal marsh during drained, dry drawdown phases, is expected to support 

operation of vehicles and equipment. 

Interpretation of Drift-Lines as Indicators of High Tide Lines 
Not all of the multiple natural tidal marsh drift-lines indicate the High Tide Line, and the outer drift-

lines behind eroding edges of tidal marsh with tall vegetation almost never do. The Opposition Brief 

argues that the bright “white” lines on aerial photographs near the outer tidal marsh edge are the 

singular High Tide Line. This argument is false on many grounds. First, there are almost always multiple 

drift-lines (debris or wrack-lines) in tidal marshes and various elevations that correspond with various 

deposition events and tides, all during falling tide stages. Drift-lines deposit where there are barriers to 

trap them in place. Tall, strong above-ground vegetation or standing dead litter, such as bulrush or tule 

and cattail at the outer tidal marsh edge bordering the Bay or slough, is generally the first barrier that 

intercepts and traps floating tide-deposited or wave-deposited debris that composes drift-lines.  

The relatively coarse litter deposits of tule shoots and drift-wood are usually concentrated along the 

outer marsh tidal marsh edge, at the junction between wave-scoured marsh peat without tall 

vegetation, and the outer edge of tallest vegetation. This outer marsh drift-line is usually the most 

influence by wave deposition because open bay waves are rapidly damped (energy and wave height 

reduced by friction) of dense, tall tidal marsh vegetation, which causes the weakened “sapped” waves to 

drop their loads of debris against the permeable barrier of vegetation at the marsh edge. These wave-

sheltered settings trap a range of particle sizes that include concentrations of small floating debris, such 

as marsh plant seeds and fine plant fibers or fragments (marsh litter hash).  

The thick, “bright” (reflective, high-albedo drift-line in aerial photographs) outermost marsh edge drift-

line composed of coarse tule litter and driftwood is generally not the High Tide Line that corresponds to 

the highest tidal elevations of the tidal epoch. The coarse outer marsh drift-line litter is originally 

deposited during high tides at elevations where the vegetation canopy that traps it is partially 

submerged, above the marsh surface that is also submerged at the time of deposition. As the tide ebbs, 

the drift-litter mat at the marsh edge lodges (depresses, lodges, or mats down) the marsh vegetation 

that trapped it originally, and comes to rest later near or on the marsh surface below the original 

elevation of trapping and deposition. A series of drift-lines, not just one most conspicuous large single 

drift-line of the outer marsh, are often deposited in the lee (landward) of the thickest marsh edge drift-

lines. The tall tidal marsh vegetation intercepts most drifted floating tidal litter within meters of the 
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marsh edge, depending on wind-wave heights and tide elevations at the time of deposition, and the 

height and density of tidal marsh vegetation.  

Where wide marshes with tall vegetation are absent, waves are not damped by vegetation roughness, 

and there is no seaward trap for floating debris. Such receptive shorelines, such as beaches and levees 

or armored (rock-covered) shores, trap the thickest wave-deposited drift-lines where no marshes 

receive, intercept, and trap litter seaward of the landward shoreline. In contrast with the drift-lines 

deposited on the flexible above-ground tule, cattail, reed, and bulrush marsh vegetation of the outer 

marsh, artificial levees form a firm, relatively stable surface with high roughness - rich in pockets, cracks, 

indentations, or crevices. Drift-lines on this firm barrier surface during the highest tides contact the 

original stable surfaces elevations where they were originally deposited.  

It is only in relatively wave-sheltered settings in the lee (shoreward) of dense, tall, marsh vegetation, or 

along shorelines with relatively low incident wave energy, that high tide lines can be confidently 

distinguished from wave-deposited drift-line elevation ranges above still-water heights of highest tides. 

This was in fact the basis of the Technical Report’s High Tide Line sampling methodology in the Technical 

Report: drift-line elevations were sampled and compared in both wave-sheltered and wave-exposed 

settings: in the lee of tall wide wave-damping tule and reed marsh, and in the lee of narrower marshes, 

and near old breaches lacking marsh. The elevation ranges of drift-lines, and the types of material in 

wave-sheltered, wave-damped levee shorelines guide the interpretation of drift-line elevations in wave-

exposed settings where wave run-up (swash, uprush of breaking waves) is potentially significant. Data 

collection for high tide debris specifically included fine debris such as concentrations of bulrush seeds in 

wave-sheltered north-facing Point Buckler shorelines in the lee of dense, tall tules and reeds (Photo 4).  

Field survey crews (March 2, 2016) specifically targeted elevation data on north shore Buckler Island 
drift-line deposits of fine debris composed of fine fibrous plant litter, bulrush seeds, and polystyrene, in 
sheltered positions behind dense, tall tule and reed vegetation that attenuates wave energy.  
Photo 4. Debris Wrack Line Examples from March 2, 2016 Site Inspection 
Photos: Peter Baye 



EXPERTS’ RESPONSE TO JULY 11, 2016 EVIDENCE PACKAGE 

RWQCB Buckler Experts Response_2016-0721.docx 

31 

Significant Transport and Deposition of Floating Tidal Debris Would Not 
Be Expected in the Diked Island Interior in the Period Since Levees Were 
Constructed.  
Opposition Brief Section III A 1 and Huffman Declaration Item 6 predict that overtopping of levees would 

necessarily result in deposition of drift-lines in the interior of Point Buckler Island, so a lack of 

conspicuous drift-lines there must imply that the High Tide Line estimate of 8.2 ft NAVD88 is incorrect. 

This argument fails because the highest tides that establish the High Tide Line are very infrequent, and 

because the levee and fringing tidal marsh (especially marsh vegetation taller than levees) filter and trap 

most floating tidal litter even during highest tides that overtop levees.  

The exterior (seaward of levees) tidal marshes and the levees themselves are efficient “filters” of 

floating tidal debris, and intercept and trap drift-lines in rough vegetation or levee barriers. When levees 

overtop during extreme high tides, tidal litter deposition in diked interiors is constrained by the 

interception of litter by tidal marsh, especially vegetation canopies taller than the levees themselves. 

During low-wind, low-wave overtopping high tides, tidal litter deposition from overtopping may 

transport minimal loads off floating debris to diked interior baylands. Only during coinciding high wind-

wave and high levee-overtopping tides are significant floating tidal debris loads transported to diked 

bayland interiors, primarily where fringing tidal marsh is either absent, very narrow, or lacking tall 

vegetation. Point Buckler Island is fringed with tall bulrush, cattail, and tule tidal marsh, and has only a 

few wave-exposed dammed breaches where energetic overtopping is likely to occur without significant 

“filtering” of debris by fringing tidal marsh. The period since the Point Buckler Island levees were 

constructed occurred during an extreme historical drought with relatively low frequency and intensity of 

winter storms. Therefore, there is low probability of significant transport of tidal debris to the island 

interior since it was diked. Any interior drift-lines would not comprise a “High Tide Line” since 

continuous levees would obstruct tidal ebb; such drift-lines would comprise an atypical non-tidal “High 

Water Line”. Because the diking was unauthorized, and the condition is “atypical” rather than “normal 

circumstances” (corresponding to standard federal wetland delineation manual procedures for 

evaluating wetland jurisdiction when unauthorized fill occurs), any interior high water lines would not be 

“Ordinary High Water Lines” of Section 404 jurisdiction. The High Tide Line projected across the entire 

island is the upper boundary of Section 404 jurisdiction at all of Point Buckler Island.  

Ecology 

Balancing the Diversity of Beneficial Uses of Brackish Tidal Marsh 

The Opposition Brief argues (at Section IV) that the Tentative Order would violate the Suisun Marsh 

Preservation Act because it conflicts with the implementation of the Club Plan and its effects on 

waterfowl habitat. This argument is unsound for several fundamental reasons.  

First, the unauthorized diking and drainage of Point Buckler Island did not implement the most essential 

waterfowl management actions of the Club Plan, which is the seasonal flood-up of the managed wetland 

to provide shallow water low-salinity wetland habitat for waterfowl, and to produce abundant 
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vegetation composed of preferred waterfowl food plants. The diked wetlands were permanently 

drained, but not repeatedly flooded in winter, and not even flooded once over the winter of 2015-2016. 

Flood-up in fall, winter, and spring essential to waterfowl habitat and soil salinity management in Suisun 

Marsh, and is expressly required by the Club Plan. The failure to flood up Point Buckler Island after dikes 

were constructed was demonstrated by the growth and start of reproduction of obligate upland weeds 

in the diked island interior (Technical Report Appendix R-15) and deliberate planting of ornamental trees 

intolerant of soil waterlogging and salinity (Appendix R-17). The unilateral imbalance between drainage 

and flooding of the Club degraded rather than improved waterfowl habitat.  

Second, the unauthorized activities achieved precisely the opposite of the Club Plan objectives for 

properly managing waterfowl habitat, as demonstrated in the Technical Report: the excavation of ponds 

was not an action prescribed in the Club Plan. The extremely degraded nuisance water and sediment 

quality and waterfowl habitat conditions in the excavated ponds (Appendix R-20) were inconsistent with 

managed waterfowl pond objectives of the Club Plan and the Suisun Marsh Protection Plan in general.  

Third, the management of vegetation on the island is not compliant with the Club Plan, and has failed to 

produce any more than trivial amounts of the preferred Suisun Marsh preferred waterfowl food plants 

such as fat-hen, brass-buttons, and alkali-bulrush – and in the absence of Club Plan prescribed seasonal 

flood-up in fall, winter, and spring, any waterfowl food plants present would have no utility for 

waterfowl habitat. 

Corrective actions that restore tidal marsh to pre-project conditions are not incompatible with enhanced 

waterfowl habitat objectives of the Suisun Marsh Preservation Act under current environmental 

conditions, which include accelerated sea level rise and declining suspended estuarine sediment 

transport. The undrained excavated ponds would predictably be colonized by high-value aquatic 

waterfowl food plants such as sago pondweed (Stuckenia pectinata) if the island were restored to tidal 

flows. These interior ponds could be expanded to embed submerged aquatic vegetation waterfowl 

habitat compatibly within a restored tidal marsh, thus reconciling potential conflicts between narrow 

adherence to the Club Plan, and restoration of antecedent beneficial uses of tidal marsh. 

Salmon 
Chinook Salmon are likely the most estuarine-dependent of the salmon species (Healey 1982). Studies of 

west coast salmonids broadly demonstrate the use of shallow water habitat by juvenile salmon (Levy 

and Northcote 1981, 1982; Healey 1991, 1980; Miller and Simenstad 1997; Miller and Sadro 2003; 

Bottom 2005, Bottom et al. 2011), and shallow water habitat has historically supported salmon food 

webs (Bottom et al. 2012).  

The consensus conclusions of the estuarine fisheries experts do not agree with claims in the declaration 

of David Mayer that the role of estuarine tidal slough marshes for native fish is not known to be “good 

or bad” for fish, or is merely a “subjective” or “hardly more than a lightly researched theory”. These 

apparently contrived claims of ambivalent ecological roles, subjectivity about the relationship between 
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estuarine fish and tidal wetlands, is itself not supported by citation or review of the relevant current 

scientific literature or David Mayer’s own expertise. His claim that “For salmon, there is no real 

conclusion what is good or bad” about habitat is false, and his assessment of “generalized and 

embarrassingly poor understanding of the listed species’ habitat requirements” appears to reflect 

outdated knowledge of the current scientific literature, and is a scientifically unsound opinion.  

In a symposium held at the University of California, Davis, on June 10, 2013, Tidal Marshes and Native 

Fishes in the Delta: Will Restoration Make a Difference?, leading Pacific Coast regional scientific 

authorities on estuarine ecology of anadromous salmonids developed and published consensus 

conclusions regarding the role of tidal marsh restoration on conservation of Central Valley salmonids. 

Restoration of tidal marshes in the San Francisco Estuary/Sacramento-San Joaquin Delta benefits many 

fish species. These benefits can be extremely important for growth and survival of individuals of 

desirable species on site. Site location of restored marshes determines which species will use them. 

Tidal wetland loss appears to mediate the effect of density on salmon foraging performance. Current 

peer-reviewed scientific research suggests that tidal wetland loss may interact with salmonid density to 

constrain the foraging performance of juvenile Chinook salmon, and ultimately their growth, which is 

critically important to (and correlated with) survival of juveniles.  

A July 2016 peer-reviewed publication regarding salmon growth and survival in the Delta and San 

Francisco Estuary (Perry et al. 2016) stated that “They were also able to detect evidence of prolonged 

rearing in brackish waters among approximately 25% of the parr migrants, 55% of fry migrants, and 3% 

of smolt migrants (total of 18 individuals), suggesting that estuary rearing (the Delta and San Francisco 

Bay) was more important to overall success than previously thought.” 
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Figure 13. Primary Suisun Bay Salmon Migration Corridor 
Source: adapted from Siegel et al. (2010). 

Habitat Values for Smelt 

Both the Endangered Delta Smelt and State-listed Longfin Smelt are likely affected by changes at Point 

Buckler, but through likely different pathways. Recent work found newly hatched larvae in tidal marshes 

and open water shoals throughout Suisun Bay, especially in Ryer Island and Wheeler Island. In 2013, 

over 10,000 longfin smelt larvae were collected in the shallow waters of Suisun Bay. Previous research 

has suggested that Longfin Smelt spawning was concentrated in upstream areas of the Delta (Hobbs et 

al. 2006, 2007). Dr. Grimaldo’s work shows that Longfin Smelt are actually spawning in tidal marshes in 

the vicinity of Point Buckler. The abundance of very young smelt larvae at a particular site appears to be 

affected by salinity, with San Pablo channels yielding larvae only in years of high outflow. Point Buckler 

(like the adjacent Ryer Island sampled by Dr. Grimaldo) would provide appropriate physical and salinity 

conditions in most years, since it is frequently of suitable salinity during the late winter spawning time of 

Longfin Smelt. 

First feeding is often critical to larval survival (Hjort 1914, Leggett and DeBlois, 1994). Rainbow Smelt 

(Osmerus mordaxa) showed larva mortality rates controlled by success at first feeding (Sirois and 

Dodson 2000a, 2000b). Dr. Grimaldo’s work suggests that high food availability in the channels and 

Suisun Bay deep water 

migration corridor with 

adjacent shallows and 

some tidal marshes 

Point Buckler 
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adjacent shallow water provide support survival of the young Longfin Smelt spawned in the area. Such 

productivity export is a central goal of many Delta Smelt management actions. 

Percent Loss of Tidal Marsh Channels in Suisun Bay 

Given the established function of tidal marsh channels with vegetated banks providing important 

outmigrating habitat for juvenile salmonids, in this Experts’ Response we have prepared a new analysis, 

of the length of such channels in Suisun and the percent of that channel length lost with the diking of 

Point Buckler.  

Analytical Method 

For this analysis, we first established some definition criteria for what to include and exclude and how to 

classify channels we have included in the analysis. These criteria contain subjective measures, based on 

best professional judgment necessary to complete what we consider a “preliminary” analysis: 

1) Channels must be in tidal marshes with at least 50 feet of vegetated marsh adjacent to the

channels. The purpose of this criterion is to include channels that are flanked by a sufficiently

substantial marsh plain on both channel banks, which is intended to identify areas where the

food web productivity of the marsh plain is of sufficient magnitude to offer meaningful forage

resources to juvenile salmonids. This criterion aims to exclude channels that run along a levee or

other hardened edge on one or both channel banks.

2) Marshes have to be along the general migratory corridor of Suisun Bay connecting the Delta to

Carquinez Straits (see Figure 13).

3) Channels are divided into two size classes. Small channels are defined as less than 40 feet in

width, and large channels are defined as larger than 40 feet in width. Alternative width values

could be used, but this value provides a reasonable differentiation between the numerous small

tidal marsh channels and the few large channels.

Findings 

Figure 14 shows the resulting channels identified following the above criteria. Prior to diking of Point 

Buckler in 2014, the site had about 9,500 feet of small tidal marsh channels connected to the 

surrounding tidal waters of Grizzly Bay and Suisun Cutoff. As noted in Appendix P of the May 2016 

Technical Assessment, Point Buckler is located in a heavily utilized fish migratory corridor. This length of 

tidal marsh channel at Point Buckler represented approximately 5% of all the smaller tidal marsh 

channels in Suisun Marsh along the margins of Suisun, Grizzly, and Honker bays (Table 3). The Contra 

Costa shoreline of Suisun Bay has extensive tidal marsh channels and may also be used by migratory 

fish, although many of those marshes are in relatively altered states with hardened edges, extensive 

linear mosquito abatement ditches, and relatively close proximity to industrial land uses that in some 

instances have caused extensive tidal channel contamination. As illustrated in Figure P-2 in the May 

2016 Technical Assessment, most of the Delta Smelt captures are not along the Contra Costa shoreline 

and instead are in Honker and Grizzly bays. 
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Table 3. Length of Tidal Marsh Channels in Suisun Bay 

Figure 14. Extent of Small and Large Tidal Marsh Channels, Suisun Bay 

Sedimentation Cannot Reach Above the Tides and Wind-Wave Run-Up on a 
Tidal Island 
The Objection Brief (page 28, lines 7-9) states that “It [the pond seen in 1981 photograph] must have 

silted up and become elevated above the high tide line, thereby moving it beyond Corps jurisdiction”. 

This scenario is not possible physically on a tidal island. For siltation to occur on a tidal island far 

removed from any wind-transported sand, the only mechanism to introduce sediments is the tides. As 

discussed above, the Site interior is protected from wind-wave run-up by the perimeter tidal marsh 

vegetation, so the submergence on the island interior can be from the regular action of the tides not 

affected by wave run-up. Therefore, there is no physical sediment transport mechanism to lift sediments 

above HTL in the island interior. 

Large Channels 

(> 40 ft avg width)

Small Channels 

(< 40 ft avg width) Total

Browns and Winter Islands 26,128 27,207 53,335        

Contra Costa Shore 29,130 400,377 429,507      

Suisun/Grizzly/Honker Bay 45,593 195,822 241,415      

Pt Buckler - 9,558 9,558          

Total 100,851 632,964 733,815      

Length of Tidal Marsh Channels (ft)

Marsh Location
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Fill Volume Calculations 
The Objection Brief (Section III-B-4 page 25) relies on its invalid assertion that State and federal 

jurisdiction is not present across the Site to conclude that the acreage of tidal marsh fill established in 

the May 2016 Technical Assessment is wrong. That Objection Brief section also refers back to the 

erroneous calculations in October 2015 AWR Site Condition Report for fill volumes. In fact, the full 

tidal marsh fill acreage and cut and fill volumes presented in the May 2016 Technical Report are 

accurate. 

The fill acreage and cut and fill volume calculations presented in the May 2016 Technical Assessment are 

valid and were developed based on the following parameters: 

1) Established presence of State and federal jurisdiction across all but the eastern 0.528 acres of

the remnant terrestrial lowland levee.

2) Analysis of aerial photographs in Geographical Information System computer software utilizing

rectified aerial photographs and ground-truthed for spatial accuracy during the March 2, 2016

Site Inspection, to establish the spatial extent of all unauthorized activities and pre-existing site

conditions.

3) Application of topographic data collected during the March 2, 2016 Site Inspection to develop a

Digital Elevation Model (DEM) of the post-construction site to calculate “in-place” earthwork

volumes. Those calculations did not account for fill compaction and consolidation.

4) Industry standard practices utilized throughout. Topographic surveying and DEM development

were carried out by a State of California-licensed Professional Engineer.
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Exhibit 30a 

The Prosecution Team took photographs on February 17, 2016, during a 
boat survey around Point Buckler Island. Water surrounding the island 
on this day at close to high tide was up against the levee and covering 
the tidal marsh area in front of it, including the location of a white wrack 
or debris line. The approximate view of the Island is shown relative to 
the February 10, 2016, aerial photograph of Point Buckler Island using 
dashed lines. Trailers marked Pt Buckler provide a reference point in 
Photograph 1, and the board identified in the Expert Report is identified 
in Photograph 2.  

Board in Figure I-1, PT Evidence, Exhibit 11 

Photograph 1 

Photograph 2 

 Aerial Photograph, Figure D-36, 
PT Evidence, Exhibit 11 



Presentation of 
Point Buckler Club, LLC 
and John Sweeney

Lawrence S. Bazel

Briscoe Ivester & Bazel LLP

10 August 2016
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Part 1

What The Club Is 
Requesting



Postpone decision

Postpone decision until December

Parties are meeting to discuss permits 

 Settlement of penalty complaint

Permitting better than CAO

 Better than litigation

 Allow parties to work on factual issues



66

Part 2

No Mass Dieback of Vegetation



PT Claims

“By blocking tidal action, the Site…is 
draining and drying out.”  (CAO, ¶ 62.)

“mass dieback of marsh vegetation” 
(CAO, ¶ 70.)

Drying out of tidal marsh = reason for 
initial CAO?

7



Not true 1:  No dieback

Aerials show brown island before repair

Photos show brown vegetation

Witnesses saw dry land

Water had to be pumped onto island

May 2016 photos show green island: 
no dieback of wetlands vegetation

8



Not true 2:  Island was dry

Most of island was dry before repair

PT changes position on rebuttal

 Now agrees island not subject to daily tidal 
inundation

9



Feb 1948 

Duck club

Tidal ponds



11

Feb 1948 



Feb 1981

Last sign of tidal pond

12



13

Feb 1981



14

May 2012:  island mostly 
brown

 Vegetation cut for kiteboarding

Western tip of island
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May 2012



16

May 2012



17

May 2012



August 2012

Island is green

Western tip used for kiteboarding

18



19

Aug 2012



January 2013

Before levee repair begins in 2014

Island is brown and dry

Kiteboarding on western point

Notice debris line

20



21

Jan 2013



January 2014

Same as Jan 2013

22



23

Jan 2014



24



March 2014

Levee repair has begun

 BCDC and Suisun Resource Conservation 
District observe repair

 Not sure when RB staff learned

But do not make contact

25



26

Mar 2014



February 2016

Repair complete

Island is brown and dry

27



28

Feb 2016



29

May 2016

Island is green



30



31



32



Club’s expert

Dr. Terry Huffman

 Wetlands biologist

 Trained in interpreting aerial photographs 
by US Defense Mapping Agency

May 2016 photos contradicts assertion 
that island has dried out

33



34

DWR’s pump

More evidence of dryness

1980s:  DWR agrees to install pump

 But won’t install until levee repaired

Pump needed because duck ponds 
above high tide

 Need to pump water into them



DWR’s pump 2

Levee repair needed

 To hold in water

Early 1990s:  DWR installs pump and 
generator, according to former owner

Pump and generator there now

35
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Part 3

Club Did Not Dry Up 
Tidal Marsh



37

Aerial photographs

Island often brown

No sign of ponding
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Ground-level photographs

Island was dry in May 2012



39

Witnesses

Kiteboard lawn never under water

During months of levee repair in 2014, 
no sign of water outside of channels



PT changes position

May 2016 PT report:

“Point Buckler was subject to daily tidal 
inundation to the…interior of the island” 
(page 5)

 DAILY TIDAL INUNDATION

Almost whole island tidal (fig 8)

40



41



PT’s rebuttal report (July)

“Vegetated upper intertidal marsh 
plains such as those at Point Buckler do 
not have daily tidal flooding, but only 
periodic tidal flooding.”  (p 2)

Figure shows almost none of island 
subject to daily flows (fig 2)

42



43



Periodic overbank flows? 

“overbank tides occur infrequently (as 
much as a few times per month to none 
for several months)” 

“these tides last briefly”

“they are fairly shallow” (p 3)

44



Parties not too far off

Club:  no evidence that there were ever 
bank overflows

PT:  overflows from a few times a 
month to none for several months

45



Consequence

Most of island dry most of time

Most of island not fish habitat

Vegetation grew on land that was 
usually dry

46



Conclusion

Levee repair did not dry out 30 acres of 
tidal marsh

No mass dieoff of vegetation

47
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Part 4

The Levee Was Repaired 
For Duck Ponds 



49

No intent to dry out island

2011:  island purchased

 Mr. Sweeney didn’t kiteboard

 Not purchased for kiteboarding

 Intended to restore duck club

 Previous owner: DWR requires levee repair



50

Levee needed for duck ponds

Not needed for kiteboarding

Needed for duck ponds

 But not entire island

 If agencies had spoken up in Mar 2014…

Potential for multiple uses

 Kiteboarding, duck pond,
and real tidal marsh



51

Duck ponds better than marsh

Waterfowl prefer duck ponds over 
natural tidal marsh

Because duck ponds provide food



Duck ponds are “vital”

“managed wetlands of the Suisun 
Marsh are a vital component of the 
wintering habitat for waterfowl migrating 
south”  (SMPP Envt finding 5.) 

52



53

“managed wetlands…are critical 
habitats” and “deserve special 
protection” (SMPP, envt policy 2.)
All state agencies required to act in 
conformity with SMPP policies.  (PRC §

29302.)

Duck ponds = critical habitats



54

Conclusions

No nefarious intent

Duck ponds are good

Regional Board should favor the
restoration of duck ponds

 Especially on dry land



5555

Part 5

Prosecution Team’s 
Elevations Are Wrong



Problem with topo data

PT experts did topo study in Mar 2016

Elevations can’t be right

Fail reality check

56



PT observed extreme high tide

PT boated around island

 February 17, 2016

highest tide of 2016

57



Height of tide?

Port Chicago:  7.0 ft

At Point Buckler?

May PT rept:  7.3 ft

July PT rebuttal rept:  7.8 ft

58



Problem

Levee crest 6.7 ft

If tide was 7.8 ft

Then 1.1 ft of water went over crest

 Flooded island

59



60

PT:  Levee 6.7 ft

PT:  Water 7.8 ft



No water flowed over levee

PT team didn’t see any on Feb 17

Didn’t see inside of island flooded on 
Mar 2, 2016

61



Club’s expert

Dr. Huffman:  any substantial flow over 
levee would have left erosion marks

Water flowing at 1.5 ft would deeply 
erode levee

No erosion marks

62



PT’s own photo

Shows tide at 7.8 ft

Did not even reach base of levee
(PT ex. 30a)

63



64



PT argues…

that there is evidence of overtopping:

 Spot repair

But their photo supports the Club

65



66



Conclusion

Elevations can’t be right

67
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Part 6

Prosecution Team’s High 
Tide Line Is Wrong



What it matters

PT bases Regional Board’s jurisdiction 
on high tide line

If levee repair was above high tide line 
it was not in “waters of the state”

RB can’t issue CAO

69



PT used Corps definition

“maximum height reached by a rising

tide”

“may be determined…by…a more or 
less continuous deposit of…debris”

“encompasses spring high tides and 
other high tides that occur with periodic 
frequency but does not include storm 
surges”

70



PT asserts that…

High tide line = 8.2 ft

Based on 

 wrack (debris) line

 Port Chicago tide data

71



Would have eroded levee

Lowest point along top of levee = 6.7 ft

High tide line = 8.2 ft

Water over levee = 1.5 ft

72



Same conclusion

PT’s elevation data must be wrong

Don’t square with reality

73



Debris line

High tide line “may be 
determined…by…a more or less 
continuous deposit of…debris”

PT found wrack up to 8.3 ft

 Probably thrown up by waves

 Not a more or less continuous deposit

74



Debris line

Obvious in aerial photographs

And on the ground

75



76

Jan 2014



77

Feb 2016



On the ground photos

Show floatable debris

 Logs

 Dead vegetation

 Styrofoam

78



79



80



No logs or debris in interior

Dr. Huffman: 

PT did not report any

Aerials do not show any

If tides were as high as PT says, there 
would be logs and debris in interior of 
island

Casts doubt on credibility

81



PT’s own photo

…shows that levee is above 8.2

Feb 17 photo shows high tide at 7.8

Water not up to base of levee

82



83



Levee repair above debris line

Most of work above debris line

Work above high tide line not waters of 
the state

Regional Board can’t issue CAO

84
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Part 7

How We Got Here



Refusal to extend deadline

Sep 2015 CAO had deadline to submit 
levee-destruction plan

Club asked for extension of deadline

Staff refused

Club had to file suit and request stay of 
CAO from court 

86



Staff violated Constitution

Due process requires hearing on CAO

 Also separation into prosecution and 
advisory teams

Staff didn’t comply with due process

Court granted stay

Staff rescinded order

87



Came back with a vengeance

No talk of penalties with Sep 2015 CAO

Now largest penalty ever

Calculated to deprive Mr. Sweeney of 
everything he has

88
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Part 8

The Proposed Order 
Does Not Comply With 
Law



Noncompliance with

Due process

Suisun Marsh Preservation Act

Water Code § 13304

Water Code § 13267

CEQA

Any noncompliance invalidates order

90



9191

Part 9

The Proposed Order Will 
Do More Harm Than 
Good



Discussions about permits

Club and staff met in June and July

Club will be submitting permit 
applications

 Tidal marsh

 Duck pond

 Kiteboarding

Time needed to work out details

92



CAO will encourage litigation

Club will have to petition and file suit

 Or lose right forever

Will distract from permit proceedings

If Club prevails on any issue… 

93



Permitting is enough

Club must obtain approval of RB staff

94



CAO too rigid

CAO:  “restore tidal flow into all seven 
breaches”

Club proposed four

RB staff:  what’s the right number?

95



No need for haste

No informal request for interim 
measures

 Club may propose

 Resolve concerns about drying out

More work needed to resolve what fish 
need

96



Club’s expert

Dr. David Mayer

 Fisheries biologist and marine biologist

 Decades of experience in Marsh and Delta

PT hasn’t accounted for predation

Science is very young

More work needed before reaching 
conclusions

97



98

More harm than good 

Serious factual issues

Serious legal issues

A process for resolution is underway

Regional Board should let the parties try 
to cool down and work it out



19 PT Evidence, Exhibit 11, App. D, Fig. D-36 and App.

I, Photo I-1; Exhibit 30a, Photo 1.

Unauthorized Levee

Levee

Litter deposited by tides
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Conduct waterfowl abundance surveys to estimate an index of
population size for wintering waterfowl in Suisun Marsh.

1. 

Examine waterfowl habitat use and movements using telemetry.2. 
Examine waterfowl body condition and assess temporal changes.3.
Examine the nesting ecology of waterfowl and long-term trends in nest
survival and nest density.

4. 

Examine duckling survival, brood ecology, habitat use, and movements
in relation to wetland habitats and salinity.

5. 

Assess long-term trends in waterfowl demographic rates and population
viability.

6. 

Assess the value of food types and different wetland habitats to
waterfowl in Suisun Marsh, and estimate carrying capacity of Suisun
Marsh for waterfowl.

7. 

Develop and conduct continuous rail (California Ridgway's Rail and
Black Rail) surveys using acoustic recording devices within Suisun
Marsh.

8. 

Examine rail habitat availability and develop metrics of habitat quality
from habitat use and movements using telemetry where appropriate.

9. 

www.werc.usgs.gov/suisunwaterfowl
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Chapter 5. Waterfowl Ecology and Management 

JOSHUA T. ACKERMAN, MARK P. HERZOG, GREGORY S. YARRIS, MICHAEL L. CASAZZA, ED
BURNS, AND JOHN M. EADIE 

Introduction 

Suisun Marsh has long been a favored place for waterfowl (ducks, geese, and swans).  

Before the first duck clubs were established in 1879, market hunters used the Marsh for at least 

20 years and continued to hunt it until market hunting was outlawed in 1918 with the passage of 

the Migratory Bird Treaty Act.  Suisun Marsh’s proximity to San Francisco allowed market 

hunters to get their vast harvest to market relatively quickly by boat.  During a single hunting 

season in 1911-1912, an estimated 250,000 ducks were sold in San Francisco markets from all 

sources, and 350,000 ducks were sold statewide (Garone 2011). 

The west side of Suisun Marsh had the first duck clubs, apparently both for the quality of 

hunting and ease of access.  In 1879, the Southern Pacific Company completed a railroad 

through the west side of the Marsh from Benicia to Suisun City, but it required constant and 

costly maintenance because it sank repeatedly into the marsh (Arnold 1996; Garone 2011).  Most 

sport duck hunters in those days were wealthy, because it was costly both to travel to the Marsh 

from San Francisco and to lease hunting rights.  Decisions about railroad placement and 

continued maintenance may have been at least partly due to the influence of wealthy duck 

hunters (Arnold 1996).  Access became easier after the 1913 opening of the railroad along the 

east side of the Marsh, and the establishment of duck clubs followed (Arnold 1996).  From 1880-

1930, with the arrival of railroads and construction of levees to restrain tidal water flow, much of 

Suisun Marsh was converted to agriculture.  However, the success of agriculture was relatively 

short-lived, because increasing soil salinity, at least partially a result of upstream water 
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diversions to irrigate farms in the Central Valley, made agriculture unprofitable.  Ultimately 

much of the recently reclaimed farmland was converted back into wetland habitats for duck 

hunting clubs.   

Today, Suisun Marsh is one of the largest contiguous brackish marshes in the western 

United States, and contains 12% of the remaining natural wetlands in California.1  The continuity 

and abundance of wetlands in the Marsh is attributable to efforts of duck hunters interested in 

maintaining high quality waterfowl habitat.  Today, 75% is privately owned and managed for 

waterfowl habitat and hunting opportunities, usually at considerable expense to the landowners 

(Gill and Buckman 1974).  The majority of these privately held wetlands are managed in 

consultation with the Suisun Resource Conservation District.  Presently, 158 privately owned 

duck hunting clubs exist in Suisun Marsh, and together with the California Department of Fish 

and Game’s Grizzly Island Wildlife Area, provide over 21,000 ha of wetland habitats.1  These 

diked wetlands are managed to control the daily tidal influence, reduce salt accumulation in the 

soil, and promote food production for waterfowl.  In particular, the Marsh provides important 

wetland resources during early winter migration (September-November) when many waterfowl 

have arrived in California, but when other wetlands are not yet flooded in the Central Valley.  

Suisun Marsh also provides waterfowl habitats during drought periods, when other Central 

Valley wetlands are limited. 

Overview: Wintering Waterfowl 

Population Trends.  California, and in particular the Central Valley, is a major wintering 

area for waterfowl in North America.  Nearly 5 million ducks, geese, and swans winter within 

California, accounting for 68% of the wintering waterfowl in the Pacific Flyway.2 Importantly, 

1 http://www.water.ca.gov/suisun/ 
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41% of the North American breeding population of northern pintail (see Table 5-1 for scientific 

names) winters in California.2  Suisun Marsh plays an important role relative to its size, 

supporting more than 60,000 wintering waterfowl each year (Table 5-1).  

Wintering waterfowl populations have been surveyed annually in California since 1953 

by the California Department of Fish and Game in conjunction with the U.S. Fish and Wildlife 

Service.  We used these mid-winter waterfowl population indices3 to assess long-term trends 

(since the 1950s) in California, as a whole, and in Suisun Marsh in particular.4  Mid-winter 

waterfowl surveys are subject to substantial survey biases when viewed at small temporal and 

spatial scales, but they provide the only long-term estimates of overall population trends and 

species composition over the last 60 years.  These results represent population indices rather than 

actual population size estimates.  Prior to this time, waterfowl abundance data are limited.  Duck 

hunting club harvest records are among the better sources of data for waterfowl in the late 1800s 

and early 1900s, and published records are available from several duck hunting clubs in Suisun 

Marsh. 

The Ibis Gun Club (established 1879) and Tule Belle Shooting Club (established 1886) 

are among the oldest duck clubs in Suisun Marsh (Arnold 1996; Hall 2011).  The Tule Belle 

Club was characterized as having shallow ponds (more suitable for dabbling ducks) and the Ibis 

Gun Club had deeper ponds (more suitable for diving ducks; Stoner 1937).  Stoner (1934; for 

2 Based on mean mid-winter waterfowl population size indices from 2000-2009. 
3 Mid-winter waterfowl data were collected by the California Department of Fish and Game and U.S. Fish and 
Wildlife Service, and was kindly provided by Dan Yparraguirre, Shaun Oldenburger, Mike Wolder, and Cheryl 
Strong. The mid-winter waterfowl index represents an estimated population abundance at the time and location of 
each survey, and is not extrapolated to estimate true population sizes.  Because additional transects were periodically 
flown over Suisun Bay, Grizzly Bay, and Honker Bay by the U.S. Fish and Wildlife Service, especially in more 
recent decades, we removed these counts from the Suisun Marsh totals to eliminate possible bias.  We also removed 
the California Department of Fish and Game’s count for scaup in 1955, since it was more than 121 times the mean 
scaup count from 1953-1962 and likely was data collected from Suisun Bay (the original data sheets did not 
differentiate between Suisun Marsh and Suisun Bay, unlike latter surveys). 
4 The Suisun Marsh survey strata include all wetlands within Suisun Marsh, but exclude Grizzly Bay, Suisun Bay, 
and Honker Bay where most diving ducks and sea ducks would occur. 
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Tule Belle Club) and Stoner (1937; for Ibis Gun Club) obtained club hunting archives and 

published their harvest records.  In the late 19th century, there was no regulatory limit in 

California on the number of ducks that could be harvested, but after 1901 the limit was 50 ducks 

per day (Arnold 1996).   

During 25 hunting seasons from 1882 to 1907, Ibis Gun Club members (3 to 5 people per 

day) harvested 36,126 ducks, 595 geese (mostly snow geese), and 51 swans, with members 

averaging 20 birds harvested per person per day (Stoner 1937).  During 16 hunting seasons from 

1885 to 1901, Tule Belle Club members (4 to 12 people per day) harvested 20,844 ducks, 441 

geese (mostly snow geese), and 8 swans, with members averaging a daily bag of 16 birds (Stoner 

1934).   

Combining the two duck hunting clubs’ records shows that the majority of ducks 

harvested in the late 1800s (N=56,970) consisted of pintail (28%), wigeon (25%), green-winged 

teal (17%; includes some cinnamon teal that were not differentiated), canvasback (15%), 

shoveler (5%), mallard (5%), scaup and ring-necked ducks (2%, not differentiated), ruddy ducks 

(1%), bufflehead (1%), and gadwall (<1%; Stoner 1934, 1937).  Additionally, hunters harvested 

1,036 geese (85% snow geese, 10% white-fronted geese, and 5% Canada geese) and 59 swans, 

likely tundra swans, at the two clubs (Stoner 1934, 1937).  Although this is just a sampling of 

hunter harvest in those days, these two clubs represent waterfowl abundance at both shallow and 

deep-water habitats over two decades.  Therefore, these data likely characterize the relative 

species composition of the Marsh, except possibly for ruddy ducks (which hunters likely 

avoided), and are suggestive of very large population sizes of ducks and snow geese in Suisun 

Marsh during the late 1800s. 
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Suisun Marsh continued to be an important wintering area for waterfowl, and state 

agencies established several public waterfowl areas in the mid-1900s, with the establishment of 

Joice Island Refuge in 1931 and Grizzly Island Waterfowl Management Area (now called the 

Grizzly Island Wildlife Area) in 1952.  The continued abundance of ducks was demonstrated on 

opening day of the hunting season in 1952 at the Grizzly Island Wildlife Area when 598 public 

hunters harvested 5,200 ducks (9 ducks per hunter; Hall 2007). Since then, 12 additional former 

duck hunting clubs, as well as Joice Island Refuge, have been added to the Grizzly Island 

Wildlife Area complex, making it the largest single (6,070 ha) managed property in the marsh.  

Suisun Marsh currently provides wintering habitat for more than 60,000 waterfowl, 

nearly 13,000 coots, and countless other shorebirds, seabirds, wading birds, and terrestrial birds 

(Table 5-1).  Dabbling ducks are by far the most numerous (55,000), followed by diving ducks 

(3,000), geese (1,500), sea ducks (600), and swans (350).5  These numbers are well below the 

Central Valley Joint Venture (CVJV) Implementation Plan’s peak population objective of 

300,000 ducks wintering in the Suisun Basin (CVJV 2006), and well below the average of 

367,700 waterfowl present in Suisun Marsh during the 1950s.6   

Population trends for waterfowl in the Marsh have declined for dabbling ducks and geese, 

remained stable for diving ducks and the very few swans that occur there, and have slightly 

increased for sea ducks (Figure 5-1).  The same trends occur even after accounting for 

California-wide population trends (Figure 5-2), indicating that proportionately fewer dabbling 

ducks and geese winter in Suisun Marsh than did historically (Figure 5-3).  Much of the decline 

in dabbling ducks occurred between 1950 and 1970 and is the result of a significant decline in 

pintail during this time period.  Pintail accounted for the majority of dabbling ducks historically 

5 Mean mid-winter waterfowl population size index from 2000-2009. 
6 Mean mid-winter waterfowl population size index from 1953-1962. 
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(Table 5-2); therefore, after removing pintail from our analysis, the data still indicate a slight 

decline in other dabbling ducks using Suisun Marsh (Figures 5-1B, 5-3B).  This decline in other 

dabbling ducks, however, has been much less pronounced since 1980.  Also of note, the decline 

in ‘dark’ geese (Canada geese and white-fronted geese) likely is attributable, in part, to 

distributional shifts in their wintering areas, rather than population declines or specific avoidance 

of the Marsh.  In fact, small cackling geese and white-fronted geese have experienced population 

growth in the Pacific Flyway over the past several decades (Collins et al. 2011).  Small cackling 

geese began “short-stopping” in Oregon and Washington instead of continuing their southern 

winter migration into California.  Similarly, the decline in white-fronted geese is partly due to 

increased flooded rice and wetland habitat within the Sacramento Valley and a correspondingly 

distributional shift of white-fronted geese out of the Marsh and Delta region in the 1990s 

(Ackerman et al. 2006).   

Many species of dabbling ducks wintering in Suisun Marsh have declined in numbers 

(Figure 5-4).  One exception is gadwall, whose population in the Marshdecreased from the 1950s 

to 1970s, increased in the 1980s, and has been stable since the 1990s (Figure 5-4F).  

Concurrently, gadwall populations have rapidly increased both within California (Table 5-1) and 

continent-wide (U.S. Fish and Wildlife Service 2011).  When the state-wide increase in gadwall 

is accounted for, the proportion of California gadwall wintering in Suisun Marsh has actually 

declined slightly.  Green-winged teal have enjoyed population increases in California (Table 5-1) 

and continent-wide (U.S. Fish and Wildlife Service 2011), yet have declined in the Marsh 

relative to their state-wide abundance.  Similarly, shoveler have increased dramatically in 

California (Table 5-1) and continent-wide (U.S. Fish and Wildlife Service 2011), yet their 

population index in Suisun Marsh has merely remained stable.  Therefore, wintering dabbling 
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ducks by and large have shown significant declines in the Marsh.  One contributing factor to the 

decline of dabbling ducks in the Marshrelative to other parts of the state in recent decades may 

be the increased wetland area in the Central Valley.  For example, wetlands in the Central Valley 

have increased due to the 1990 implementation of the Central Valley Joint Venture (Fleskes et al. 

2005a), increased land area used in rice (Oryza sativa) production (Fleskes et al. 2005b), and the 

widespread practice of flooding, rather than burning, rice straw residues for decomposition due 

to burning restrictions enacted in 1991 (California Rice Straw Burning Reduction Act of 1991).   

Most notable is the decline of pintail (Figure 5-4A), which historically outnumbered all 

other species of waterfowl wintering in Suisun Marsh (Table 5-2).  During the 1950s, an average 

of 235,800 pintail wintered in the Marsh (Table 5-1), accounting for 54% of all waterfowl (Table 

5-2).  In contrast, by the 2000s, only 14,000 pintail, or 20% of waterfowl, wintered in Suisun

Marsh (Tables 5-1 and 5-2).  This dramatic decline reflects, in part, broader declines in pintail at 

the continental scale (U.S. Fish and Wildlife Service 2011).  In fact, pintail represent the only 

major dabbling duck species in North America, besides American black ducks (Anas rubripes), 

whose population has remained depressed after the 1986 implementation of the North American 

Waterfowl Management Plan, which was established in response to record-low waterfowl 

populations continent-wide.  Yet, even after accounting for this overall decline, proportionately 

fewer pintail winter in Suisun Marsh today relative to the state-wide population than historically.  

Approximately 13% of California’s pintail used the Marsh in the 1950s, but that 

percentage has steadily declined to only 1% in the 2000s (Table 5-1).  Therefore, the dramatic 

decline in the pintail population index in the Marsh reflects both the decline in the continent-

wide population and fewer pintail wintering in the Marsh relative to other parts of the state.  This 

decline of pintail has led many land managers to prioritize management for other waterfowl 
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species and change wetland management in the Marsh from the shallow open water habitats 

preferred by pintail to the more vegetated marsh habitats preferred by other dabbling ducks, such 

as mallards (S. Chappell, personal communication).   

In contrast to dabbling ducks and geese, diving duck abundance has remained relatively 

stable (Figure 5-1C) and sea ducks have increased within the Marsh (Figure 5-1D).  The increase 

in sea ducks is attributable to bufflehead, which have increased in the Marsh proportionately 

faster than their overall increase within the state.  Nonetheless, overall sea duck and diving duck 

population sizes are much smaller in the Marsh than current populations of dabbling ducks 

(Table 5-1).   

Presently, 90% of waterfowl wintering in Suisun Marsh are dabbling ducks, followed by 

diving ducks (5%), geese (2%), and sea ducks (1%; Table 5-1).  Furthermore, the majority of 

diving ducks and sea ducks occur at Joice Island, a deep-water wetland unit adjacent to 

Montezuma Slough and Suisun Slough, and on Mallard Reservoir, located south of Suisun Bay 

just north of Concord.  Therefore, present management in the Marsh remains focused on 

managing wetlands for dabbling ducks.   

It is unlikely that any continued decline of dabbling ducks could be compensated for by 

increases in diving ducks or sea ducks.  Diving ducks and sea ducks require distinctly different 

habitat requirements than dabbling ducks, preferring deeper water with a diet favoring 

invertebrates (including bivalves) rather than plants.  Interestingly, coots also have declined in 

abundance within Suisun Marsh (Table 5-1).  Coots are a species of rail, but, like dabbling 

ducks, predominantly use freshwater and brackish wetlands.  Whereas California populations of 

coot have more than tripled in the last 25 years, the wintering population of coot within the 
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Marsh has not changed over the same time period.  The decline of coots along with the decline of 

dabbling ducks in the Marsh indicates larger landscape changes. 

Waterfowl Habitat Use.  The vast majority of waterfowl that winter in Suisun Marsh are 

dabbling ducks (Table 5-1), and they primarily use managed wetland habitats provided by duck 

hunting clubs and state wildlife areas.  Casazza et al. (in press), radio-marked female pintails and 

tracked them each winter from 1990 to 1993.  They found that habitats used varied between day, 

when ducks typically roost and rest, and night, when ducks primarily forage.  Pintail selected 

undisturbed sanctuaries during the day and preferred managed wetland habitats containing a 

relatively high density of brass buttons (Cotula coronopifolia) at night.  There also is evidence 

for limited movements of ducks between Suisun Marsh and the nearby Delta region (Casazza 

1995, Miller et al. 2009).   

We re-analyzed data obtained with radio-marked pintail specifically to examine habitat 

selection by ducks in Suisun Marsh.  To do so, we compared the spatial patterns of habitat use by 

ducks to the availability of those habitats at two spatial scales.7  We estimated habitat use as the 

proportion of locations of radio-marked pintail found within each habitat type.  We found that 

pintails strongly selected managed wetland habitats at both small and large scales of analysis, 

with managed wetland habitat use much greater than its availability (Figure 5-5).  Pintail avoided 

tidal marshes, bays and sloughs, and other habitats (Figure 5-5).  These findings are consistent 

with dabbling duck habitat associations for other areas with tidal marsh habitat.  For example, 

along the coast of South Carolina, the occurrence of dabbling ducks in managed coastal 

7 We estimated habitat availability at two spatial scales using the hierarchical ordering process suggested by Johnson 
(1980) for habitat selection studies.  For first order habitat selection, we considered all the area contained in the 
Suisun Marsh Basin boundary to be potentially available to ducks.  For third order habitat selection, we considered 
all the area contained in the pintail population’s home range, as determined by minimum convex polygon using all 
7,825 telemetry locations from the 215 radio-marked pintails.  We categorized habitats as tidal marsh, managed 
wetlands, bays and waterways, and other habitat (which included uplands and grazed lands) using the Bay Area 
EcoAtlas habitat categories (SFEI 1998).   
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freshwater impoundments was significantly greater than expected by chance, while the 

occurrence of dabbling ducks in unmanaged tidal wetland habitats was significantly less than 

expected (Gordon et al. 1998).  

Waterfowl Diets.  Similar to most managed wetland areas within the Central Valley, 

Suisun Marsh wetlands are managed primarily for waterfowl food production, especially food 

for dabbling ducks.  However, brackish water in the Marsh makes it difficult to manage for plant 

species which tend to be highly productive and provide abundant energy-rich seeds sought by 

waterfowl in the Central Valley.  Early studies of waterfowl food plants revealed that most ducks 

in Suisun Marsh fed principally on seeds of several moist-soil plant species.  In particular, two 

studies discovered that ducks used alkali bulrush (salt marsh bulrush; Bolboschoenus maritimus) 

and the alien species brass buttons (Cotula coronopifolia) more than other foods present in the 

Marsh (George et al. 1965; Mall 1969). 

On the basis of these studies, biologists developed plans for managing salinity levels that 

would enable growth of these key waterfowl food plants in wetlands (Miller et al. 1975; Rollins 

1973, 1981).  The plans were based largely on findings that the duration of soil submergence and 

soil salinity are the two primary factors that most influence vegetation growth (Mall 1969; 

Rollins 1973).  Because of the seasonally brackish nature of Suisun Marsh, careful management 

was required to prevent high soil salinities.  Rollins (1981) found that circulation of water and 

multiple leach cycles in spring reduced salinity in plants’ root zones and, coupled with specific 

flooding durations, encouraged plant growth by alkali bulrush, fat hen (Atriplex prostrata), and 

brass buttons.  Accordingly, salinity standards for the Marsh were set to ensure desired soil 

salinity conditions for waterfowl food plants (Suisun Ecological Workgroup 2001). 
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More recent studies (Burns 2003, Burns et al. 2003) found that ducks consumed over 30 

species of plant seeds, with seeds of only 10 species accounting for >90% of the diet.  The most 

important food plants for ducks included alkali bulrush, watergrass (Echinochloa crus-galli) and 

western sea purslane (Sesuvium verrucosum), although their importance varied among duck 

species (percent aggregate dry mass: 37% sea purslane, 24% alkali bulrush, 21% watergrass, 6% 

fat hen, 4% swamp timothy (Crypsis schoenoides), 3% pickleweed (Salicornia pacifica), 2% 

brass buttons, and 1% each for smartweeds (Persicaria spp.), rabbit’s foot grass (Polypogon 

monspeliensis), and dock (Rumex crispus, R. occidentalis).  Ducks also consumed over 20 

invertebrate taxa, but they composed a very small proportion of the total diet (<5%).  Overall, 

these diet studies confirmed the importance of moist soil seed plants for dabbling ducks in 

Suisun Marsh.   

Overview: Breeding Waterfowl 

Waterfowl are highly migratory, and most waterfowl that winter within the United States 

originate from breeding grounds in Alaska and Canada.  California is unique among wintering 

areas for North American waterfowl, in that a large percentage of mallard, gadwall, and 

cinnamon teal are produced locally on breeding grounds within the state.  In fact, over 60% of 

mallards harvested in California originate in California, with the remaining birds originating 

from Oregon, Washington, British Columbia, Alberta, Alaska, and the Yukon Territories of 

Canada (Munro and Kimball 1982, Ackerman et al. 2010).   

The breeding population index of dabbling ducks in California has averaged 562,000 

ducks, of which 364,000 are mallard, since the annual breeding population survey8 was 

8 Breeding population survey data is collected by the California Department of Fish and Game, and was kindly 
provided by Dan Yparraguirre and Shaun Oldenburger. 
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established in 1992 (Figure 5-6).  In addition to mallard (62%), these ducks include gadwall 

(15%), cinnamon teal (8%), shoveler (6%), wood duck (1%), and pintail (1%).  On average, 5% 

of California’s surveyed mallard and 7% of gadwall breed in Suisun Marsh.  The larger areas in 

the Sacramento Valley (36%), northeastern California (25%), and San Joaquin grasslands (16%) 

support the majority of mallard (other areas are East Valley: 6%, San Joaquin desert: 4%, Napa 

marshes: 4%, San Francisco Bay and Sacramento-San Joaquin Delta: 2%, and West Valley: 

2%).9

The proportions of mallard and gadwall breeding in Suisun Marsh relative to their state-

wide breeding populations have declined significantly since 1992 (Figure 5-6).  Nevertheless, 

breeding densities of ducks in Suisun Marsh are still among the highest in the state. The Marsh is 

considered a hot-spot for high nesting densities and is even considered high relative to more 

traditional nesting areas in North America, such as the Prairie Pothole Region in the central 

United States and Canada.  In addition to occurring in high nesting densities, ducks in Suisun 

Marsh also tend to initiate nesting attempts earlier in the breeding season than elsewhere in 

North America, thus yielding more opportunities for hens to produce a successful clutch during 

the summer (McLandress et al. 1996; Krapu et al. 2002). 

One of the world’s longest-running studies on nesting ecology of ducks has been 

conducted annually in Suisun Marsh since 1985 at the Grizzly Island Wildlife Area (Ackerman 

et al. 2009).  The majority of breeding ducks are mallard (75%), gadwall (17%), pintail (5%), 

cinnamon teal (2%), and shoveler (1%).  However, in recent years the proportion of nesting 

mallard has been much lower (60%), while the proportion of gadwall (33%) has increased.  This 

upland habitat used for nesting by ducks also is used for nesting by northern harriers, short-eared 

owls, American bitterns, ring-necked pheasants, and numerous songbirds.  The study 

9 Mean breeding population size index from 1992 to 2011. 
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documented a dramatic increase in dabbling duck nesting density, up to 16 nests per ha, followed 

by a precipitous decline (Ackerman et al. 2009).  The decline in duck productivity may be 

associated with upland vegetation quality.  In the 1980s and early 1990s, the California 

Department of Fish and Game actively managed vegetation in several of the fields by planting 

various mixes of tall wheat grass (Elymus ponticus), vetch (Vicia spp.), alfalfa (Medicago 

sativa), perennial rye grass (Festuca spp.), and wheat (Elymus spp.) that that produced high 

quality, dense nesting cover for ducks.  Ducks seemed to respond positively to this active upland 

vegetation management, and nesting densities increased until they peaked in 1997.  During 

February1998, a series of strong El Niño storms flooded the Marsh (including Grizzly Island 

Wildlife Area) as a result of levee breaches and overtopping.  Brackish water subsequently 

intruded and much of the vegetation used as nesting cover was flooded, and in the following 

years the habitat deteriorated.  Concurrently, nesting densities declined after 1997.   

Nest survival is highly variable in Suisun Marsh (McLandress et al. 1996; Ackerman 

2002a, b; Ackerman et al. 2003, 2004), as it is in most duck nesting areas, but has shown a 

general decline since 1985 (Ackerman et al. 2009).  Still, in most years, nest survival has been 

above the estimated 15% to 20% nest success required to maintain a stable mallard population 

(Cowardin et al. 1985) and is among the highest reported for ducks in North America 

(McLandress et al. 1996).  The reason for the decline of nest density and nest survival most 

likely involves interactions among predators, alternate prey resources, and habitat quality.  Since 

2008, vegetation at Grizzly Island Wildlife Area has been undergoing large-scale restoration of 

upland plant communities, and water delivery infrastructure has been improved in an attempt to 

improve waterfowl breeding opportunities (Ackerman et al. 2009).  Although it may take several 
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years to assess breeding duck response to these changes, a rapid increase in nest densities and 

improved nest survival has been documented. 

After breeding, waterfowl lose and regrow their flight feathers (molt) over about three 

weeks in late summer, during which time they are flightless.  This is a critical time period, 

because ducks are more susceptible to predation, physiological stress, and disease. Most mallard 

that breed in the Marsh do not molt there , but instead migrate northward to the Sacramento 

Valley and Klamath Basin (Yarris et al. 1994).  Large wetlands are traditionally flooded during 

summer and are dominated by tall emergent vegetation, such as bulrush (Schoenoplectus spp.) 

and cattail (Typha spp.), which can provide important cover, protection, and a reliable food 

source during this vulnerable time.  The molt migration from Suisun Marsh suggests that 

predictably available molting habitats within the Marsh are limited.  This further suggests that 

efforts to improve and expand molting habitat could be successful management actions to sustain 

waterfowl populations (Fleskes et al. 2010).    

The widespread contribution of local reproduction of ducks in Suisun Marsh is illustrated 

by band recoveries from hunter-killed ducks.  Dabbling ducks, primarily mallards, have been 

banded during summer (May-September) and more than 9,000 of these ducks have been 

recovered throughout North America since 1932 (Figure 5.7).10.  Banding data illustrate the 

extensive connectedness of Suisun Marsh ducks to the Pacific Flyway and throughout the 

continent’s dabbling duck populations. 

10 Ducks were banded within the Suisun Marsh by California Waterfowl and California Department of Fish and 
Game, and band recoveries were thereafter managed by the U.S. Geological Survey’s Bird Banding Lab. 
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Data Gaps 

There are numerous data gaps for for wintering and breeding waterfowl in Suisun Marsh, 

and we highlight five major areas of needed research below. 

1. If a portion of Suisun Marsh is restored to tidal marsh, will there be enough food to

maintain the present size of waterfowl populations?  The Central Valley Joint Venture estimates 

that converting 2,025 ha (5,000 acres) of managed wetlands to tidal marsh in Suisun Marsh could 

reduce food resources below those necessary to support the wintering population of dabbling 

ducks by mid-January (CVJV 2006).  However, because detailed information about food values 

of brackish seasonal and tidal wetlands in the Marsh is lacking, this estimated model projection 

should be refined when more precise estimates of seed production, abundance of vegetation and 

invertebrate food resources, available energy of seed and other foods, and resource availability 

(e.g., water depth) to waterfowl become available.  

2. Will ducks use tidal marsh habitats to the same extent as they use managed wetlands?

When the Marsh was relatively less altered in the late 1800s, wintering waterfowl abundance 

was substantially greater than present populations.  However, under the highly altered landscape 

of today, most dabbling ducks do not use tidal marsh habitats (Figure 5.5).  Whether or not ducks 

would use tidal areas within Suisun Marsh if their extent increased markedly is questionable, 

because overall salinity levels have already increased due to water diversions, and waterfowl 

food production within tidal marshes is considerably lower than in diked, brackish wetlands. 

3. Will Suisun Marsh continue to provide habitat for some of the highest nest densities

and reproductive success of breeding ducks in California?  Suisun Marsh provides some of the 

highest nesting densities of ducks in California and contributes a relatively large proportion of 

ducks to the state relative to its size.  How the future habitat mosaic will affect duck nest 
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densities and reproductive success if waterfowl habitat configurations in the Marsh are altered is 

unknown. 

4. Would an increase in tidal marsh and overall salinity levels in wetlands reduce duck

reproductive success?  Considerable evidence indicates that duckling growth and survival can be 

affected by water salinity levels because salt glands of ducklings are poorly developed at 

hatching.  For example, ducklings subjected to water salinity as low as 4 milli Siemens per cm 

(mS/cm) have impaired growth rates, whereas 20 mS/cm is lethal to mallard ducklings (Mitcham 

and Wobeser 1988a,b).  Survival rates of ducklings and shorebird chicks are not known for 

Suisun Marsh, but these data will be critical to evaluate future habitat restoration plans. 

5. What are the societal impacts of having fewer waterfowl in Suisun Marsh?  The fact

that Suisun Marsh is the largest contiguous brackish marsh in the western United States owes 

much to the conservationist legacy of duck hunting.  Suisun Marsh wetlands have been preserved 

through the duck hunting heritage at considerable expense, with 75% of wetlands in Suisun 

Marsh under private ownership (Gill and Buckman 1974).  The societal impacts of returning 

portions of Suisun Marsh to tidal marsh are important, although some conversion is inevitable 

with sea level rise and the increasing pressure on the Delta’s levee system (Chapter 3).  We urge 

a collaborative approach to Suisun Marsh restoration and maintaining the strong stewardship 

duck hunters have provided to the Marsh since the turn of the 20th century. 

The Future 

Carrying Capacity for Waterfowl.  Ultimately, the goal of understanding waterfowl 

population trends and diets is not only to improve habitat management programs, but also to 

determine the capacity of Suisun Marsh to support current (or desired) populations of waterfowl.  
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To establish wintering habitat objectives, the Central Valley Joint Venture (CVJV; one of the 

original six priority joint ventures formed under the North American Waterfowl Management 

Plan) uses a bioenergetic model that calculates the energy requirements of a waterfowl 

population.  The model is useful for assessing current habitat conditions for wintering waterfowl, 

and it also can be used to predict how changes in policy, land use, or habitat programs might 

impact waterfowl (CVJV 2006). 

The CVJV waterfowl population goal is a population size comparable to those of the 

mid-1970s under the directive of the North American Waterfowl Management Plan.  Suisun 

Marsh supported up to 300,000 waterfowl (mainly dabbling ducks) at peak abundance by late 

December in the 1970s, with numbers tapering to 50,000 by mid-February.  Estimating the 

energy supply (food abundance and caloric value) for waterfowl in Suisun Marsh is much more 

difficult, because systematic studies have not been conducted.  However, several studies have 

suggested that plants in brackish or tidal saline habitats have lower seed abundance, produce 

seeds of lower metabolizable energy, and result in waterfowl in poorer body condition (Mall 

1969; Atwater et al. 1979; Tietje and Teer 1988, 1996; Ballard et al. 2004).  Therefore, the CVJV 

developed planning models for Suisun Marsh under several scenarios.  One model assumed that 

moist soil seed production in Suisun Marsh was equivalent to seed production in freshwater 

marshes (566 lbs/acre).  An alternative model used an estimate of seed production that was half 

that of freshwater marshes (283 lbs/acre).  Under both scenarios, the CVJV then incorporated 

potential effects of the conversion of 2,025 ha of managed wetlands into tidal marsh (CVJV 

2006). 

The bioenergetic model outcomes under these different scenarios are profoundly 

different.  Under the assumption that brackish wetlands in Suisun Marsh have similar food 
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production as freshwater wetlands, food supply is more than adequate to meet the foraging needs 

of desired waterfowl populations; this remains true even if, for example, 2,025 ha are restored to 

tidal marsh.  However, if food production in tidal marsh is half that of managed freshwater 

wetlands, then the food supply could be exhausted by early spring.  Furthermore, the impact of 

converting 2,025 ha of managed wetlands to tidal marsh under this scenario could be large, with 

food demand exceeding available supply by mid-January.  Thus, the impact of tidal marsh 

restoration on waterfowl from a bioenergetics perspective may either be of little or great 

consequence, depending largely on baseline levels of seed production and quality in both 

managed and tidal marshes.  Such results suggest that alternative management scenarios need to 

be considered, such as concentrating efforts (e.g., levee maintenance) in areas most defensible 

from sea level rise, land subsidence, and other factors (see Chapter 9). 

The Past and Future of Waterfowl.  If we look far enough into the future, sea level rise 

and levee failures will likely flood some portion of the currently diked wetland landscapes in 

Suisun Marsh (Knowles 2010; Stralberg et al. 2011).  In the near term (e.g., this century), 

reinforcing levees, raising levee crown heights, using large water pumps, and managing soil 

salinity levels with intensive leaching strategies may be able to overcome such flooding events 

and salinity intrusion, and many diked wetlands may be able to be retained.   

If the immediate future for Suisun Marsh includes restoring a portion of the marsh to a 

tidal system to prepare for future conditions, it is important to understand how this will impact 

the carrying capacity of Suisun Marsh and the waterfowl populations that depend on these 

resources.  Yet, this necessary information is incomplete and uncertain.  We know that in the 

past nearly 370,000 waterfowl wintered in Suisun Marsh, and we know that the plant community 

composition was undoubtedly different.  Atwater et al. (1979, p. 369), for example, described the 
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tidal-marsh plants of Carquinez Strait and Suisun Bay as “an intricate, mutable transition 

between the salt marshes of San Francisco Bay and the freshwater marshes of the Delta.”  Plant 

species that prevailed in the transitional tidal zone of Suisun Marsh that may have provided food 

value to waterfowl, included pickleweed, various bulrushes, brass buttons, rabbit’s foot grass, 

and lamb’s quarters (Chenopodium album; Atwater et al. 1979).  Invertebrates and bivalves are 

important to diving ducks and sea ducks, but dabbling ducks rely on invertebrates primarily 

during late winter and early spring when they require protein for migration and breeding.  

Therefore, with the exception of alkali bulrush and potentially sago pondweed (Stuckenia 

pectinatus; Moffitt 1938), it is unclear what food plants might have produced sufficient seeds for 

the large numbers of waterfowl in Suisun Marsh prior to the 1850s.   

Moreover, it is unclear how the existing food base would change as a result of tidal marsh 

restoration efforts.  For example, higher salinity levels during drought periods in Suisun Marsh 

substantially reduced the growth and seed production of alkali bulrush (Mall 1969; Atwater et al. 

1979).  Studies in Gulf Coast marshes have shown that foods consumed in relatively saline 

habitats by pintails contained less protein and fat than foods consumed in inland freshwater 

wetlands and flooded rice fields, and that ducks in saline environments had lower body condition 

(Ballard et al. 2004).  Presently, body condition of pintail and mallard are slightly better in 

Suisun Marsh than in the Delta, suggesting that saline conditions are not currently affecting adult 

duck body condition within the marsh (Miller et al. 2009).   

The fact that waterfowl populations were much larger historically in Suisun Marsh and 

that the more saline conditions likely favored plant species with lower seed yields, is not 

necessarily at odds.  For example, food resources may have been limited when considered on a 

per unit area basis, but this low productivity may have been more than compensated for by the 
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historically extensive wetlands that occurred in the Suisun Marsh, Delta, and Central Valley.  

The expansiveness of California’s wetland areas is long past, with 91% of wetlands in California 

lost to agriculture and urban development (Dennis and Marcus 1984; Dahl 1990).  To support the 

remaining waterfowl populations, we may not be able to simply turn back the clock with a 

desired habitat end-state mimicking the tidal marshes before the Gold Rush.  California has been 

so highly modified that active, and perhaps even intense, wetland management will be required 

to maintain the diversity and abundance of waterfowl and other wildlife.   

A similar conundrum exists just down river in San Francisco Bay, where former salt 

evaporation ponds provide habitat for most of the migrating, wintering, and breeding shorebirds, 

seabirds, and waterfowl using the Bay.  The restoration of these salt ponds to tidal marsh is being 

balanced with a mosaic of intensively managed wetlands for waterbird habitat 

(http://www.southbayrestoration.org/).  In both San Francisco Bay and Suisun Marsh, the 

question is the same: How do we provide for the historical diversity and abundance of animals 

that existed in the past within a tidal marsh system that has been drastically reduced in size?  

The answer is simply that we cannot.  Thus, having a marsh mosaic that includes managed 

wetlands with their higher productivity, and tidal marsh with their more natural state, may be the 

only way to both restore tidal marsh habitat and maintain the diversity and abundance of animals 

that once used these habitats.  The intellectual and logistical challenges that face us in Suisun 

Marsh are to find an array of solutions that balance the needs of waterfowl with the myriad of 

other ecological services provided by the marsh. 

Summary 
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Five million waterfowl, representing 68% of waterfowl in the Pacific Flyway, winter 

within California.  Suisun Marsh hosts over 60,000 of these waterfowl, and plays an important 

role relative to its size (470 km2 or 116,000 acres).  Current waterfowl abundance is below the 

population objective for 300,000 ducks wintering in Suisun Basin, and well below the nearly 

370,000 waterfowl that wintered there during the 1950s.  Long-term population trends for 

dabbling ducks and geese are declining in the marsh, but diving ducks and swans are stable, and 

sea ducks are slightly increasing.  These same trends occur after accounting for California-wide 

population trends, indicating that proportionately fewer dabbling ducks and geese are choosing 

to winter in Suisun Marsh than historically.  Most notable is the decline of pintail.  During the 

1950s, more than 235,000 pintail accounted for 54% of all waterfowl using the marsh, but, by the 

2000s, their numbers had declined to only 14,000 pintail, or 20% of all waterfowl.  The decline 

of pintail led many land managers to change wetland management from shallow open water 

habitats preferred by pintail to more vegetated habitats.  The increase in sea ducks in Suisun 

Marsh is attributable to bufflehead, which have increased in the marsh disproportionately faster 

than their increase within the state.  Dabbling ducks presently -- as they did historically -- 

account for 90% of wintering waterfowl in Suisun Marsh, followed by diving ducks (5%), geese 

(2%), sea ducks (1%), and swans (1%).  Dabbling ducks strongly select managed wetland 

habitats and avoid tidal marshes, bays, and sloughs, feeding mainly on seeds of alkali bulrush, 

watergrass, and sea purslane. 

Suisun Marsh also supports among the highest densities of breeding ducks in California.  

Approximately 5% of California’s 364,000 surveyed mallards and 7% of California’s 90,000 

gadwall breed in the relatively small area of the Marsh.  Ducks banded in the Marsh are 
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recovered throughout the Pacific Flyway and North America, illustrating its connectedness to the 

continent’s waterfowl populations. 

With more than 90% of California’s wetlands lost, Suisun Marsh represents one of the 

last remaining contiguous wetland habitats in the state.  Waterfowl have long been present in the 

Marsh at considerably larger abundance.  Maintaining the present, if not historic, diversity and 

abundance of waterfowl in the Marsh likely will depend on active wetland management for 

higher yielding seed plants, which increase the carrying capacity of the few remaining wetlands.  
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Figure Legends 

Figure 5.1.  Mid-winter population size indices for waterfowl taxa groups in Suisun Marsh 

during 1953 to 2009.  Waterfowl are categorized as A) dabbling ducks, B) dabbling ducks not 

including pintail, C) diving ducks, D) sea ducks, E) dark geese, and F) white geese.  See Table 1 

for species within each taxa group.  Solid line illustrates the population trend and was estimated 

with a LOESS function.  Mid-winter waterfowl data were collected by the California Department 

of Fish and Game and U.S. Fish and Wildlife Service.  Suisun Marsh was not surveyed as part of 

the mid-winter waterfowl survey in 2010 and 2011. 

Figure 5.2.  Mid-winter population size indices for waterfowl taxa groups state-wide in 

California during 1953 to 2011.  Waterfowl are categorized as A) dabbling ducks, B) dabbling 

ducks not including pintail, C) diving ducks, D) sea ducks, E) dark geese, and F) white geese.  

See Table 1 for species within each taxa group.  Solid line illustrates the population trend and 

was estimated with a LOESS function (Neter et al. 1996).  Mid-winter waterfowl data were 

collected by the California Department of Fish and Game and U.S. Fish and Wildlife Service. 

Figure 5.3.  The proportion of waterfowl in each taxa group wintering in Suisun Marsh relative 

to the entire state of California during 1953 to 2009.  Waterfowl are categorized as A) dabbling 

ducks, B) dabbling ducks not including pintail, C) diving ducks, D) sea ducks, E) dark geese, and 

F) white geese.  See Table 1 for species within each taxa group.  Solid line illustrates the

population trend and was estimated with a LOESS function.  Mid-winter waterfowl data were 
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collected by the California Department of Fish and Game and U.S. Fish and Wildlife Service.  

Suisun Marsh was not surveyed as part of the mid-winter waterfowl survey in 2010 and 2011. 

Figure 5.4.  Mid-winter population size indices for dabbling ducks by species in Suisun Marsh 

during 1953 to 2009.  Dabbling ducks are A) northern pintail, B) mallard, C) American wigeon, 

D) northern shoveler, E) American green-winged teal, and F) gadwall.  Solid line illustrates the

population trend and was estimated with a LOESS function.  Mid-winter waterfowl data were 

collected by the California Department of Fish and Game and U.S. Fish and Wildlife Service.  

Suisun Marsh was not surveyed as part of the mid-winter waterfowl survey in 2010 and 2011. 

Figure 5.5.  A) Locations (N=7,825) of 215 radio-marked female northern pintail in Suisun 

Marsh habitats from August to February during winters 1990-1993.  B) Habitat use by radio-

marked pintails in relation to habitat availability in Suisun Marsh to show habitat selection.  

Used habitats are represented by the percent of radio-marked pintail locations (N=7,825) found 

within each habitat type.  Habitat availability was estimated two ways: those habitats available 

within the (1) Suisun Marsh Basin boundary as pictured in Figure 1A, and (2) minimum convex 

polygon (MCP) depicting the home range of the entire population of 215 radio-marked pintails.  

Habitats were categorized as tidal marsh, managed wetlands, bays and waterways, and other 

habitat (which included uplands and grazed lands).   

Figure 5.6.  Breeding population index for dabbling ducks in California (left axis) and Suisun 

Marsh (right axis) from 1992 to 2011.  The filled black polygon represents the population size 

estimate for dabbling ducks in California, and the filled grey polygon represents the population 
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size estimate for mallards in California (left axis).  The thin white line represents the population 

size estimate for mallard in Suisun Marsh, and the thin black line represents the population size 

estimate for gadwall in Suisun Marsh (right axis).  Species included in the dabbling duck 

category were mallard, gadwall, pintail, cinnamon teal, and shoveler.  Breeding population 

surveys were conducted by the California Department of Fish and Game. 

Figure5.7.  Location and abundance of ducks captured and banded in Suisun Marsh during the 

late summer (May-September), and recovered (N=9,368) since 1932 in North America.  The 

main map shows recovered mallards (orange) in the western U.S., and the inset map shows 

recovered mallard (orange; N=8,367), northern pintail (green; N=670), gadwall (blue; N=246), 

and cinnamon teal (yellow; N=85) in North America.  Ducks were banded within the Suisun 

Marsh by the California Department of Fish and Game and California Waterfowl Association, 

and band recoveries were thereafter managed by the U.S. Geological Survey’s Bird Banding 

Lab. 



Species (Family/Sub-family/Tribe) Latin Main Habitat
October-
March

April-
September

Suisun 
Marsh California

Suisun 
Marsh California

Suisun 
Marsh California

Proportion in 
Suisun Marsh 
vs. California

Suisun 
Marsh California

Proportion in 
Suisun Marsh 
vs. California

Dabbling Ducks (Anatidae/Anatinae/Anatini)
Northern Shoveler Anas clypeata Freshwater Wetlands X X 21,262         171,576       17,196         532,612       ≈ + ≈ ≈ + ≈
Northern Pintail Anas acuta Freshwater Wetlands X X 235,845       1,770,961    14,061         1,210,806    − − − − + −
American Wigeon 2 Anas americana Freshwater Wetlands X 31,962         710,976       7,472           523,962       − − ≈ ≈ ≈ ≈
American Green-winged Teal Anas crecca Freshwater Wetlands X 11,679         163,597       7,296           405,451       ≈ + − − + −
Mallard Anas platyrhynchos Freshwater Wetlands X X 22,530         541,384       6,402           341,705       − − ≈ − ≈ ≈
Gadwall Anas strepera Freshwater Wetlands X X 2,014           20,168         2,034           166,881       ≈ + − ≈ + ≈
Cinnamon Teal Anas cyanoptera Freshwater Wetlands X X 105              1,454           55 6,888           ≈ + ≈ ≈ ≈ ≈

Perching Ducks (Anatidae/Anatinae/Cairinini)
Wood Duck Aix sponsa Riparian, Freshwater Wetlands X X 0 1,550           0 1,686           na ≈ na na ≈ na

Stiff-tailed Ducks (Anatidae/Anatinae/Oxyurini)
Ruddy Ruck Oxyura jamaicensis Freshwater Wetlands X X 2,269           37,108         1,439           85,834         ≈ + ≈ + + +

Diving Ducks (Anatidae/Anatinae/Aythyini)
Scaup 2 Aythya affinis & Aythya marila Open Bay, Wetlands X 495              81,316         1,025           111,307       ≈ + ≈ ≈ ≈ +
Canvasback Aythya valisineria Open Bay, Wetlands X 3,768           55,557         657              50,987         ≈ ≈ ≈ ≈ + ≈
Ring-necked Duck Aythya collaris Freshwater Wetlands X 44 648              105              57,970         ≈ + ≈ ≈ + ≈
Redhead Aythya americana Open Bay, Wetlands X X 116              589              17 1,629           ≈ + ≈ ≈ ≈ ≈

Sea Ducks (Anatidae/Anatinae/Mergini)
Bufflehead Bucephala albeola Open Bay, Wetlands, Lakes X 17 2,512           552              25,750         + + + ≈ ≈ +
Common Goldeneye 2 Bucephala clangula Open Bay, Lakes X 20 2,522           84 2,998           ≈ ≈ + ≈ ≈ ≈
Common Merganser 2 Mergus merganser Rivers, Lakes X 0 335              1 5,875           ≈ + ≈ ≈ ≈ ≈
Surf Scoter 2 Melanitta perspicillata Open Bay, Coastal Ocean X 0 13,308         0 30,604         ≈ + ≈ ≈ - ≈

Geese (Anatidae/Anserinae/Anserini)
Canada Goose 2 Branta canadensis Agricultural Fields, Freshwater Wetlands X X 1,394           36,085         1,302           29,972         ≈ ≈ + ≈ ≈ ≈
Cackling Geese 2 Branta hutchinsii Agricultural Fields, Freshwater Wetlands X 8,976           125,564       0 28,609         − − ≈ na ≈ na
Greater White-fronted Goose Anser albifrons Agricultural Fields, Freshwater Wetlands X 16,883         142,704       189              307,581       − + − ≈ + ≈
Snow & Ross' Goose 2 Chen caerulescens & Chen rossii Agricultural Fields, Freshwater Wetlands X 8,117           354,278       0 564,311       − + − ≈ + ≈

Swans (Anatidae/Anserinae/Cygnini)
Tundra Swan Cygnus columbianus Freshwater Wetlands X 281              15,940         360              73,765         + + ≈ ≈ + ≈

Rails (Rallidae)
American Coot Fulica americana Freshwater Wetlands X 57,375         445,528       12,810         438,216       − ≈ − ≈ + ≈

Taxa Groups
Dabbling Ducks 3 Anas & Aix Freshwater Wetlands X X 325,397       3,381,666    54,515         3,189,992    − − − − + ≈
Dabbling Ducks (no pintail) 3,4 Anas & Aix Freshwater Wetlands X X 89,552         1,610,705    40,454         1,979,186    − ≈ ≈ ≈ + ≈
Diving Ducks 5 Aytha & Oxyura Open Bay, Wetlands X 6,643           167,085       3,243           307,728       ≈ + ≈ ≈ + ≈
Sea Ducks Melanitta, Bucephala, & Mergus Open Bay, Coastal Ocean, Lakes X 38 18,677         637              65,228         + + + ≈ − +
Dark Geese 6 Branta & Anser Agricultural Fields, Freshwater Wetlands X X 27,252         307,852       1,490           371,169       − ≈ − ≈ + ≈
White Geese 6 Chen Agricultural Fields, Freshwater Wetlands X 8,117           354,278       0 564,321       − + − ≈ + ≈
Swans Cygnus Freshwater Wetlands X 281              15,940         364              73,771         ≈ + ≈ ≈ + ≈
Total Waterfowl Anseriformes All of the Above X X 367,728       4,245,498    60,249         4,572,209    na na na na na na

1  Waterfowl trends were analyzed using linear regression with alpha = 0.05.  A "+" means that the population is significantly increasing and a "−" means the population is significantly declining.

3  Wood ducks were included in dabbling duck taxa group. 
4  All dabbling ducks except northern pintails.
5  Ruddy ducks were included in diving duck taxa group.
6  The dark geese taxa group includes all Canada geese races (Branta spp. ) and white-fronted goose.  The white geese taxa group includes snow goose and Ross' goose.

Table 1.  Main waterfowl species present in Suisun Marsh, their primary habitat, timing of use of Suisun Marsh, past and current  population size index for Suisun Marsh and California, and long-term (1953-2011) and short-term (1990-2011) population trends for each species in Suisun Marsh, 
California, and proportional trend in Suisun Marsh relative to the state-wide population size index.  Waterfowl population indices based on annual mid-winter waterfowl surveys conducted aerially by plane.  Surveys were not conducted in Suisun Marsh in 2010 or 2011 due to inclement weather.  Data 
from U.S. Fish and Wildlife Service and Califonria Department of Fish and Game.

2  Some species are not differentiated during mid-winter waterfowl surveys, and we have listed the dominant species only.  However, canada goose includes lesser, Taverner, dusky, and western canada goose; cackling goose includes aleutian and small cackling goose; American wigeon may include 
some Eurasian wigeon; scaup includes both lesser scaup and greater scaup; surf scoter may include some black scoter and white-winged scoter; common goldeneye may include some Barrow's goldeneye; and common merganser may include some hooded merganser and red-breasted merganser.

1990-20111953-2011

Mid-Winter Waterfowl 
Index

(mean: 2000-2009)Use of Suisun Marsh

Winter Waterfowl Population Trends 1

Mid-Winter Waterfowl 
Index

(mean: 1953-1962)



Species1 1953-1959 1960-1969 1970-1979 1980-1989 1990-1999 2000-2009 2010-2011 1953-1959 1960-1969 1970-1979 1980-1989 1990-1999 2000-2009 2010-2011
Northern Pintail 54.3% 56.6% 48.8% 43.7% 22.4% 19.6% na 41.5% 39.1% 52.2% 35.7% 25.5% 26.5% 27.6%
American Wigeon 9.7% 7.8% 3.9% 5.5% 10.8% 12.6% na 14.8% 15.8% 10.6% 11.4% 10.9% 11.5% 7.9%
Mallard 7.1% 4.9% 7.0% 10.5% 13.1% 13.0% na 13.2% 8.5% 8.6% 11.5% 11.2% 7.5% 4.5%
Northern Shoveler 5.4% 11.7% 13.9% 21.4% 26.3% 27.8% na 3.9% 5.1% 10.1% 8.9% 9.8% 11.5% 13.3%
Greater White-Fronted Goose 4.2% 4.2% 8.6% 1.9% 0.4% 0.3% na 2.9% 3.2% 1.5% 1.9% 4.2% 6.6% 7.5%
American Green-winged Teal 2.6% 5.9% 1.8% 7.8% 15.6% 12.7% na 3.5% 5.7% 3.4% 6.5% 9.5% 8.7% 10.5%
Snow & Ross' Goose 1.5% 2.0% 0.4% 0.0% 0.0% 0.0% na 7.1% 10.9% 6.7% 11.4% 12.8% 12.1% 14.2%
Cackling Goose 1.3% 3.3% 4.6% 0.0% 0.0% 0.0% na 2.7% 2.9% 1.1% 0.7% 0.9% 0.6% 1.0%
Gadwall 0.8% 1.1% 0.2% 0.6% 2.7% 3.3% na 0.4% 1.1% 0.3% 1.3% 2.7% 3.7% 3.7%
Ruddy Duck 0.7% 0.4% 1.1% 2.4% 1.6% 2.6% na 0.8% 1.9% 1.3% 2.4% 2.2% 1.9% 2.4%
Canvasback 0.6% 1.2% 7.7% 1.4% 2.3% 0.8% na 1.5% 1.1% 1.0% 1.0% 0.9% 1.1% 1.5%
Canada Goose 0.3% 0.4% 1.0% 1.4% 1.6% 2.4% na 1.0% 0.5% 0.8% 1.0% 0.9% 0.6% 0.3%
Scaup 0.2% 0.0% 0.8% 2.3% 1.1% 2.6% na 1.8% 2.0% 0.9% 2.4% 2.8% 2.5% 2.0%
Redhead 0.1% 0.0% 0.0% 0.0% 0.3% 0.0% na 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.1%
Cinnamon Teal 0.0% 0.1% 0.1% 0.0% 0.0% 0.1% na 0.0% 0.1% 0.0% 0.1% 0.2% 0.2% 0.1%
Tundra Swan 0.0% 0.1% 0.0% 0.0% 0.5% 0.5% na 0.3% 0.7% 0.8% 1.4% 1.7% 1.6% 1.3%
Ring-necked Duck 0.0% 0.0% 0.0% 0.2% 0.1% 0.2% na 0.0% 0.0% 0.0% 0.2% 0.7% 1.2% 1.1%
Common Goldeneye 0.0% 0.0% 0.0% 0.0% 0.5% 0.2% na 0.0% 0.1% 0.0% 0.0% 0.1% 0.1% 0.0%
Bufflehead 0.0% 0.0% 0.0% 0.3% 0.2% 1.2% na 0.1% 0.1% 0.1% 0.5% 0.6% 0.6% 0.3%
Black Brant 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% na 0.1% 0.0% 0.0% 0.0% 0.1% 0.1% 0.3%
Eider 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% na 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% na
Common Merganser 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% na 0.0% 0.0% 0.1% 0.1% 0.1% 0.1% 0.0%
Surf Scoter 0.0% 0.0% 0.1% 0.2% 0.1% 0.0% na 0.3% 0.5% 0.4% 1.1% 1.5% 0.7% 0.2%
Wood Duck 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% na 0.0% 0.1% 0.1% 0.0% 0.0% 0.0% 0.0%

Species1 1953-1960 1961-1969 1970-1979 1980-1989 1990-1999 2000-2009 2010-2011 1953-1960 1961-1969 1970-1979 1980-1989 1990-1999 2000-2009 2010-2011
Northern Pintail na 46.6% 50.7% 28.3% 13.1% 8.6% 9.3% na 31.6% 35.9% 22.5% 11.9% 9.1% 14.2%
American Wigeon na 13.4% 12.2% 13.0% 16.0% 14.4% 13.5% na 12.8% 11.1% 10.5% 12.2% 13.7% 13.2%
Northern Shoveler na 11.4% 10.6% 11.4% 14.6% 12.9% 19.9% na 9.1% 8.4% 9.5% 11.0% 12.2% 12.9%
Mallard na 10.6% 8.3% 22.0% 23.7% 25.4% 27.7% na 18.0% 15.5% 23.1% 26.1% 23.5% 19.4%
American Green-winged Teal na 9.6% 11.1% 14.1% 19.0% 19.7% 17.6% na 15.9% 17.7% 19.3% 23.9% 24.4% 23.0%
Gadwall na 1.4% 1.1% 3.5% 5.2% 6.6% 3.7% na 2.7% 2.4% 4.7% 7.0% 7.8% 7.3%
Greater White-Fronted Goose na 1.1% 0.6% 0.4% 0.2% 0.9% 1.4% na 3.2% 2.2% 1.2% 1.5% 3.6% 4.0%
Canada Goose na 1.1% 0.8% 0.3% 0.5% 2.1% 0.7% na 4.2% 3.8% 3.5% 2.4% 3.3% 4.0%
Ruddy Duck na 1.0% 0.8% 0.6% 0.1% 0.4% 1.0% na 1.2% 1.1% 0.7% 0.4% 0.2% 0.7%
Cinnamon Teal na 0.9% 0.8% 1.4% 1.5% 2.0% 1.0% na 3.2% 2.9% 3.3% 3.0% 3.4% 2.8%
Scaup na 0.8% 0.5% 1.2% 2.1% 2.1% 0.6% na 1.9% 1.4% 1.6% 1.2% 1.4% 0.8%
Canvasback na 0.7% 1.2% 1.8% 1.1% 0.7% 0.0% na 0.7% 1.2% 1.1% 1.1% 0.8% 1.0%
Ring-Necked Duck na 0.4% 0.3% 0.5% 0.4% 0.3% 0.6% na 0.7% 0.7% 1.4% 1.8% 1.7% 2.2%
Bufflehead na 0.3% 0.1% 0.4% 0.8% 0.9% 0.8% na 0.9% 0.4% 0.7% 0.8% 0.8% 0.5%
Common Goldeneye na 0.2% 0.1% 0.4% 0.8% 1.4% 1.0% na 0.4% 0.2% 0.3% 0.3% 0.4% 0.3%
Snow & Ross' Goose na 0.2% 0.2% 0.3% 0.0% 0.3% 0.0% na 3.9% 4.3% 4.0% 4.1% 4.0% 4.1%
Redhead na 0.2% 0.1% 0.2% 0.4% 0.2% 0.0% na 0.4% 0.5% 0.7% 0.7% 0.6% 0.4%
Wood Duck na 0.1% 0.1% 0.2% 0.4% 0.4% 0.8% na 1.1% 1.2% 1.9% 2.3% 2.4% 2.0%
Black Brant na 0.0% 0.0% 0.0% 0.0% 0.3% 0.0% na 0.5% 0.2% 0.0% 0.3% 0.1% 0.0%
Common Merganser na 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% na 0.1% 0.1% 0.1% 0.1% 0.1% 0.1%
Surf Scoter na 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% na 0.1% 0.1% 0.1% 0.0% 0.0% 0.3%

1  Some species are not differentiated during mid-winter waterfowl surveys, and we have listed the dominant species only.  However, canada goose includes lesser, Taverner, dusky, and western canada goose; cackling goose 
includes aleutian and small cackling goose; American wigeon may include some Eurasian wigeon; scaup includes both lesser scaup and greater scaup; surf scoter may include some black scoter and white-winged scoter; 
common goldeneye may include some Barrow's goldeneye; common merganser may include some hooded merganser and red-breasted merganser; and eider includes Somateria spp.

Table 2.  Percent species composition of waterfowl in Suisun Marsh (left panel) and California (right panel) based on (A) mid-winter waterfowl surveys and (B) hunter harvested birds.  Mid-winter waterfowl surveys were 
started in 1953, but were not conducted in Suisun Marsh in 2010 or 2011.  Hunter harvest surveys were started in 1961.  Mid-winter waterfowl survey data from U.S. Fish and Wildlife Service and Califonria Department of 
Fish and Game, and hunter harvest data from U.S. Fish and Wildlife Service's parts survey.

A) Mid-Winter Waterfowl Population Index
Suisun Marsh California

B) Hunter Harvest
Suisun Marsh California



Year Year

A) Dabbling ducks B) Dabbling ducks no pintail

C) Diving ducks D) Sea ducks

E) Dark geese F) White geese

Figure 1. Suisun Guilds
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A) Dabbling ducks B) Dabbling ducks no pintail

C) Diving ducks D) Sea ducks

E) Dark geese F) White geese

Figure 2. CA Guilds
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Year Year

A) Dabbling ducks B) Dabbling ducks no pintail

C) Diving ducks D) Sea ducks

E) Dark geese F) White geese

Figure 3. Proportion Suisun vs CA
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Year Year

A) Pintail B) Mallard

C) Wigeon D) Shoveler

E) Green-winged Teal F) Gadwall

Figure 4. Suisun Species
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Figure 6. BPOP
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STATE OF CALIFORNIA 

CALIFORNIA STATE LANDS COMMISSION 
�00 Howe Avenue, Suite 100-South 

Sacramento, CA 95825-8202 

John Sweeney 
Point Buckler Club, LLC 
171 Sandpiper Drive 
Pittsburg, CA 94565 

April 16,2015 

EDMUND G. BROWN JR., Governor 

JENNIFER LUCCHESI, Executive Officer

(916) 574-1800 FAX (916) 574-1810 
Galifomia Relay SetVice From TDD Phone 1-800-735-2922 

from Voice Phone 1-800-735-2929 

Contact Phone: (916) 574-1894 
Contact FAX: (916) 574-1925 

File Ref: PRC 9181.1 

Subject: General Lease - Recreational Use, PRC 9181.1 

Dear John Sweeney: 

Enclosed is a copy of your fully-executed and recorded Memorandum of Lease 
for Lease No. PRC 9181.1, authorizing an existing uncovered floating boat dock, five 
wood pilings, gangway, and walkway located in the Annie Mason Slough in Solano 
County. 

The State Lands Commission appreciates your cooperation and patience in 
helping to complete this transaction. Please feel free to write or call if you have any 
questions. 

Sincerely, 

Lil�/,(£, l�Ldttd{ 
Vicki Caldwell 
Public Land Management Specialist 

Enclosure 



RECORDED AT THE REQl,JEST OF'
AND WHEN RECORDED MAIL TO: 
STA TE OF CALIFORNIA 
State Lands Commission 
100 Howe A venue, Suite 100-South 
Sacramento, CA 95825-8202 

STA TE OF CALTFORNIA 
OFFICIAL BUSINESS 
Document entitled to free recordation 
pursuant to Government Code Section 27383 

Appurtenant A.P.N. 0090-020-010 
County: Solano 

Recorded In Olliclal Records, Solano county

Marc c. Tonnesen

Assessor/Recorder 

p State of California State Land

:· .. · ' . ··949 
: .. · 

·Doc#�: .20150001.8 .. ,. , -:

I\ \llll\lllll\llllllllllll\H ··

3/1012015 
2:17 PM 
AR16 
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MEMORANDUM 0�, LEASE 
(Short Fonn) 

LEASE No. PRC g I B) , \ 

This Memorandum of Lease, which is effective October 27, 2014, is entered into between the State of 
California, acting through the State Lands Commission as Lessor, hereinafter referred to as the State, and 
Point Buckler Club, LLC, hereinafter referred to as the Lessees. 

State Lease No. PRC�, commencing on October 27, 2014 and expiring on October 26, 2024, authorizes 
during the term of the Lease for an existing uncovered floating boat doc�, five wood pilings, gangway, and 
walkway in Solano County, State of California, as described more paiticularly in Exhibit A attached hereto. 

. . . . ; 

This State Lease is made for the term and is subject to all the terms1 provisions, covenants, ai1d conditions· set 
forth in that certain State Lease No. PRCM},J between the· State and the Lessees, which is on file in the 
Sacramento office of the State Lands Commission. 

LESSEES: 
POINT BUCKLER CLUB, LLC 

[· ·-·---··"·"·"-----···· 

Aclcuowledgment 

See dftudu!d 
Notary Certijit•111e 

LESSOR: 
STATE OF CALIFORNIA 
STATE LAND� COMMISSION 

By, iff�h 
I Ch� 

_J.tnd.A1an�nt!2!Ylston ·--
Name of Officer, Title 

Date: . __ M_AR_0 __ 5_20_15 __ _ 

Execution of this document was authorized by the State Lands 

Comm;s,don on �� 1()
1 

� fl'

Calendar ltem '::( 5 



RECORDED AT THE REQUEST OF 
AND WHEN RECORDED MAIL TO: 

STATE OF CALIFORNIA 
California State Lands Commission 
Attn: Title Unit 
100 Howe A venue, Suite 100-South 
Sacramento, CA 95825-8202 

STATE OF CALIFORNIA 
OFFICIAL BUSINESS 
Document entitled to free recordation 
pursuant to Government Code Section 27383 

A.P.N. 0090-020-010 
County: Solano 

S1'.4CE ABOVE 71iIS LINH POR RECORDER'S USE 

LEASE NO. PRC q W,\' I 
W26810 

This Lease consists of this summary and the following attached and incorporated parts: 

Section l 

Section 2 

Section 3 

Exhibit A 

Exhibit B 

Basic Provisions 

Special Provisions Amending or Supplementing Section 1 or 3 

General Provisions 

Land Description 

Site and Location Map 

SECTIONl 

BASIC PROVISIONS 

THE STATE OF CALIFORNIA, hereinafter referred to as Lessor acting by and through the 
CALIFORNIA STATE LANDS COMMISSION (100 Howe Avenue, Suite 100-South, 
Sacramento, California 95825-8202), pursuant to Division 6 of the Public Resources Code and 
Title 2, Division 3 of the California Code of Regulations, and for consideration specified in this 
Lease, does hereby lease, demise and let to POINT BUCKLER CLUB, LLC, hereinafter 
referred to as Lessee, those ce1tain lands described in Exhibit A subject to the reservations, 
terms, covenants and conditions of this Lease. 

-----··· "'·········-- ...... ......................... ,. . ...................................... _... ... ............ . .... . ......... ........... ._ ......... ........ , ,  . .. ... . 



MAILING ADDRESS: 

LEASE TYPE: 

LAND TYPE: 

LOCATION: 

LAND USE OR PURPOSE: 

TERM: 

CONSIDERATION: 

AUTHORIZED IMPROVEMENTS: 

X_ EXISTING: 

l 71 Sandpiper Drive, Pittsburg, CA 94565 

General Lease - Recreational Use 

Sovereign 

Annie Mason Slough, Suisun Bay, adjacent to 
Buckler Island, Solano County as described in Exh

i

bit "A" 
attached and by this reference made a part hereof. 

Use and maintenance of an existing uncovered floating boat 
dock, five wood pilings, gangway, and walkway 

10 years; beginning October· 27, 2014, ending October 26, 
2024 unless sooner terminated as provided under this 
Lease. 

$1,175 per year, with an annual Consumer Price Index 
adjustment as specified in Paragraph 3(c) of Section 3 
General Provisions. 

7-foot by 335-foot Uncovered Floating Boat Dock, 4-foot
by 25 foot Gangway, 4-foot by 20 foot Walkway, and Five
Wood Pilings.

TO BE CONSTRUCTED; CONSTRUCTION MAY BEGINBY: NIA 

AND BE COMPLETED BY: N/A 

LIABILITY INSURANCE: Liability insurance in an amount no less than $1,000,000 
per occurrence; more particularly described in Paragraph 9 
of Section 3 General Provisions 

SURETY BOND OR OTHER SECURITY: NIA 



SECTI0N2 
SPECIAL PROVISIONS 

BEFORE THE EXECUTION OF THIS LEASE, ITS PROVISIONS ARE AMENDED, 
REVISED OR SUPPLEMENTED AS FOLLOW: 

1. Unless otherwise stated in this Lease, Lessee is hereby authorized to maintain on the Lease
Premises only those fixed facilities for the docking of boats. This does not include swimming
floats or platforms, sun decks, swim areas, fishing platforms, residential, recreational dressing,
storage or eating facilities or areas attached or adjacen� to the Authorized Improvements, or
any other facilities not constructed for the docking of boats. As such, Lessor reserves the right
to require a lease and compensation or removal of any non-authorized encroachment, should it
be deemed appropriate.

2. Lessee acknowledges that the land described in Exhibit A of the Lease is subject to the Public
Trust and is presently available to members of the public for recreational, waterborne
commerce, navigation, fisheries, open space, or other recognized Public Trust uses and that
Lessee's authorized activities and use of the Lease Premises shall not interfere or limit the
Public Trust rights of the public.

3. Lessees shall not add or allow the placement by any other party of any additional
improvements on the lease premises without the prior express written consent of Lessor.
Lessees shaH remove or cause any such unauthorized improvement to be immediately removed
in accordance with all appropriate legal and regulatory requirements.

4. Lessee and Lessor shall execute, and Lessor shall record a memorandum of this lease in the
Official Records of Solano County.

II 

II 

II 

II 

II 

II 

II 

II 

II 



. ····--·····················-----------------------------

SECTION3 

GENERAL PROVISIONS - RECREATIONAL USE 

I. CONFLICT
In the case of any conflict between these General Provisions and Special Provisions found in Section 2, the
Special Provisions control.

2. DEFINITIONS
For the purposes of this Lease, the following tenns shall be defined as stated below:
"Breach" shall mean the unexcused failure to perform any covenant or term of this Lease, or the doing of any
act covenanted in this Lease not to be done.

"Damages" shall include all liabilities, demands, claims, actions or causes of action whether regulatory,
legislative or judicial in nature; all assessments, levies, losses, fines, penalties, damages, costs and expenses,
including, without limitation: (i) reasonable attorneys', accountants', investigators', and experts' fees and
expenses sustained or incurred in connection with the defense or investigation of any such liability, and (ii)
costs and expenses incurred to bring the Lease Premises into compliance with Environmental Laws, a court
order, or appl.icable provisions of a Regulatory Agency. The tem1 "Damages" also includes, expressly, those
Damages that arise as a result of strict liability, whether arising under Environmental Laws or othe1wise.

"De fault" shall be defined as a material Breach of magnitude sufficient to justify te11Dination of the Lease. 

"Environmental Law" shall be defmed as all statutes, common law, treaties, conventions, regulations, and 
policies which seek to protect the natural environment and lawfully apply to the Lease Premises, including 
without limitation, the California Environmental Quality Act (CEQA) [PRC§§ 21000 et seq.). 

"Improvements" shall be defined as any modification, alteration, addition, or removal of any material, and any 
other action which serves to change the condition of the Lease Premises from lhe natural state whether situated 
above, on, or under the Lease Premises. Improvements include any construction of any type situated on the 
Lease Premises regard less of value. 

"Lease" shall be defined as this lease contract together with all amendments and exhibits. 

"Lease Premises" shall be defined as the area of land, the use and occupancy of which is authorized by this 
Lease. 

"Lessor" shall be defined as the State of California, acting by and through the California State Lands 
Commission, including the Commissioners, their alte rnates and designates, the 'Executive Officer, and the staff 
of the California State Lands Commission. 

"Regulatory Agency" shall include any Federal, State, County, Municipal, or Local agency having jurisdiction 
over the Lease Premises. 

"Residence" shall be defined as any Improvement, or a portion thereof, whether pem1anent, movable, or 
temporary, which is a home or place of abode. "Residence" shall not include transitory, intermittent, 
recreational use of facilities such as campgrounds. 

3. RENT
(a) Triple Net Lease

This Lease is a Triple-Net Lease. Lessee agrees to pay Lessor annual rent in the amount stated in Section 1
of this Lease without deduction or offset.

SECTION 3: GENERAL LEASE - RECREATIONAL USE (Rev. 7 /7 /14} 
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(b) Rent
Payment is due on the annual anniversary of this Lease and shall be paid at the address for giving notice
specified in Paragraph 1 S(c) below. Invoices for rent due may be provided by Lessor as a courtesy.
Lessor's failure to, or delinquency in, providing invoices shall neither excuse Lessee from paying rent, nor
extend the time for paying rent.

(c) Rent Adjustment
The rent specified in Sec Lion I of this Lease will be adjusted annually by the Consumer Price Index as
specified in Title 2, Cali fornia Code of Regulations Section 1900(m) & (n). Lessor will provide a courtesy 
invoice thirty days prior to the date rent is due specifying the updated rent at the address currently on file 
for the Lessee. If Lessor does not send a courtesy invoice, Lessee shall submit rent in the amount of the 
prior year's rent when due and contact Lessor within 30 days to determine the balance due. 

(d) Penalty and Interest
A five percent late charge will be applied to delinquent rent. Interest will be charged on all late payments
at the rate of one and one-half percent (1 \1z %) per month.

4. BOUNDARIES
This Lease is not intended to establish the State's boundaries and is made without prejudice to either party
regarding any boundary or title claims which may be asserted presently or in the future.

5. LANDUSE
{a) General

Lessee is only authorized to use the Lease Premises for the purposes and Improvements specified in this 
Lease. No Improvements other than those expressly authorized in this Lease shall be constructed by the 
Lessee on the Lease Premises without the prior written consent of Lessor. Modification, alteration, or 
expansion of the Authorized Improvements without Lessor's prior written consent is prohibited. Lessee 
shall not place or maintain Improvements on land owned by the State in fee and under Lessor's jurisdiction 
without first obtaining Lessor's permission. 

(b) Repairs and Maintenance
(I) It is Lessee's sole responsibility to maintain the Lease Premises and all Authorized Improveme-nts

thereon, in a good, clean, and safe condition.

(2) Lessee expressly accepts the Lease Premises "as is."

(3) Lessor and Lessee agree that Improvements on the Lease Premises are personal property of Lessee and
will not be considered part of the real property under the law of fixtures.

(c) Enjoyment
This Lease is non-exclusive. Lessee may exclude persons from the Lease Premises only when their
presence or activity constitutes a material interference with Lessee's use of the Authorized Improvements.

(d) Residential Use
No portion of the Lease Premises shall be used as a location for a Residence, or for the purpose of mooring
or maintaining a structure which is used as a Residence.

(e) Commercial Use
The Lease Premises is to be used by Lessee and Lessee's invitees or guests only. Commercial and business
use of the Lease Premises, along with subleasing, or rental of the Lease Premises or Improvements thereon
is prohibited and shall constitute a Default of this lease.

SECTION 3: GENERAL LEASE - RECREATIONAL USE (Rev. 7/7/14) 
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6. RESERVATIONS, ENCUMBRANCES, AND RIGHTS-OF-WAY
(a) Reservations

(1) Lessor expressly reserves all natural resources in or on the Lease Premises; the right to grant and
transfer the same� as well as the right to grant leases in and over the Lease Premises which may be
necessary or convenient for the extrnction of such natural resources. Such leasing shall be neither
inconsistent nor incompatible with the rights or privileges of Lessee under this Lease.

(2) Lessee shall pe1mit Lessor or Lessor's agents to enter the Lease Premises at aH reasonable times to
determine whether Lessee is complying with the terms of this Lease and for the purpose of doing other
lawful acts that may be necessary to protect Lessor's interest in the Lease Premises.

(3) Lessor expressly reserves to the public an easement for convenient access across the Lease Premises to
other State-owned lands located near or adjacent to the Lease Premises and a right of reasonable
passage across and along any right-of-way granted by this Lease; however, such easement or right-of
way shall be neither inconsistent nor incompatible with the rights or privileges of Lessee under this
Lease.

(4) Lessor expressly reserves the right to lease, convey, or encumber t:he Lease Premises, in whole or in
part, during the Lease te1m for any purpose not inconsistent or incompatible with the rights or
privileges of Lessee under this Lease.

(b) Encumbrances

The Lease Premises may be subject to pre-existing contracts, leases, licenses, easements, encumbrances,
and claims. Lessor makes no wan-anty of title, condition, or fitness of the land for tbe stated or intended
purpose.

7. RULES, REGULATIONS, AND TAXES

(a) Lessee shall comply with all presently existing or subsequently enacted rules, regulations, statutes or
ordinances of the State Lands Commission or any Regulatory Agency. Lo�ation of the Lease Premises on
land under the Lessor's jurisdiction does not exempt Lessee from complying with Federal, State, and Local
regulations.

(b) Lessee understands and agrees that a necessary condition for this Lease is that Lessee obtains and maintains
all permits or other entitlements for any activities, Improvements, or work done on the Lease Premises.
Lessee is solely responsible for detennining what approvals, authorizations, or certifications are required,
and shall be solely responsible for all costs incurred thereby. In addition, Lessee shall obtain all approvals
and comply with preventative or remedial measures required by any Environmental La\.v. Lessee expressly
acknowledges that issuance of this Lease does not substitute for, guarantee approval of, or provide
preference in obtaining authorizations from Regulatory Agencies.

(c) Taxes

( 1) Revenue and Tax Code Section 107 .6 statement: Issuance of this lease creates a possessory interest.
that may be subject to property taxation. The Lessee may be subject to, and is solely responsible for,
any possessory interest taxes levied on the leasehold interest.

(2) Lessee shaU pay before delinquent all taxes, assessments, and other charges imposed on, assessed, or
associated with the leasehold interest, the Lease Premises, and any 1mprovements. Such payment shall
not reduce rent due Lessor under this Lease and Lessor shall have no liability for such payment.

(3) On demand, Lessee shall provide to Lessor satisfactory evidence of payment of taxes.

8. INDEMNITY

(a) Lessee's use of the Lease Premises and any Improvements thereon is at Lessee's sole and exclusive risk.
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(b) Except lo the extent caused by the negligence and/or willful misconduct of the Lessor, Lessee shall
indernni fy, hold harmless and, at the option of Lessor, defend Lessor, its officers, agents, and employees
from all damages, injuries, or claims arising in or about the Lease Premises, arising from Lessee's activity
on the Lease Premises, or arising from the issuance, enjoyment, interpretation, Breach, or Default of this
Lease.

(c) The indemnity provisions of this Paragraph 8 shall not apply to any claims, litigation, or other actions
which may be brought by either Lessee or Lessor against each other.

(d) Lessee shall give Lessor written notice in case of any accident, injury, or casualty involving the Lease
Premises promptly after Lessee is aware of such event. Lessee ·need not notify Lessor of trivial incidents
not reasonably anticipated to create a risk of liability to Lessor.

9. INSURANCE
(a) Lessee shall, at all times during the term of this Lease, maintain and keep in force insurance coverage

provided by an insurer licensed to do business in California. Such insurance shall adequately protect both
Lessee and Lessor against public liability and property damage on the Lease Premises. The minimum
coverage required by this paragraph shall be as specified in Section 1 of this Lease. Proof of the insurance
coverage obtained by Lessee shall be given to Lessor within thirty days after execution of this Lease.
Lessor will not be responsible for any premiums or other assessments on the policy.

(b) Lessee shall provide Lessor with a current certificate of insurance at all times. At Lessor's request, Lessee
shall provide a full copy of the current insurance policy, along with all endorsements or other such
documents affecting the coverage.

(c) Lessee shall notify Lessor within five business days if the insurance is canceled for any reason. The
insurnnce coverage specified in this Lease shall be in effect until Lessee has restored the Lease Premises or
Lessor has expressly waived in writing the obligation to restore the Lease Premises.

JO. ASSIGNMENT, ENCUMBRANCING OR SUBLETTING 
(a) Lessee shall not encumber, assign, or otherwise transfer this Lease or any right or interest in this Lease, the

Lease Premises, or any Improvements without first obtaining the written consent of Lessor.

(b) Any encumbrance, assignment, transfer, or subletting without the prior written consent of Lessor, whether 
voluntary or involuntary, by operation oflaw or otherwise, is void and shall, at the option of Lessor, 
terminate this Lease. 

11. CONDITIONS OF LEASE TERMINATION
(a) This lease is for a fixed term of years and contains no options or rights ofrenewal. If Lessee desires to

occupy the Lease Premises beyond the term of this Lease, Lessee shall submit an application and minimum
expense deposit for a new lease at least one year prior to the expiration of this Lease. Submission of an
application does not guarantee a new lease will be granted to Lessee.

(b) If Lessee does not desire to occupy the Lease Premises beyond the term of this Lease, then one year prior to
the expiration of this Lease, Lessee shall submit a plan to remove all Improvements and restore the Lease
Premises prior to the expiration of the Lea..�e. The plan must include a timeline for obtaining all necessary
permits.

(c) 1f Lessee sells, abandons, loses title to the upland property, or otherwise loses the legal right to access the
Lease Premises without prior notice to Lessor, Lessor may deem this an abandonment of the Lease
Premises.

(d) If Lessee abandons the Lease Premises, or Lessor terminates Lessee's right of possession under this Lease,
or this Lease expires without execution ofa new lease authorizing Lessee's use of the Lease Premises,
Lessee shall:

SECTION 3: GENERAL LEASE - RECREATIONAL USE {Rev. 7/7/14} 
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(I) Remove all Improvements together wit11 the debris and .all parts of such at its sole expense and risk,
restoring the Lease Premises to its natural condition; and

(2) Immediately surrender possession of the Lease Premises.

(e) If Lessee fails to restore the Lease Premises, Lessor may, at its sole and absolute discretion, elect to b·eat
the Improvements as abandoned and remove all or any portion of.Improvements from the Lease Premises.
Lessee shall reimburse Lessor for all expenses incmTed in removing lmprovements.

(f) Lessee shall not be entitled to any compensation for Improvements removed pursuant to this Paragraph.

(g) Lessor may waive all or any part of this obligation in its sole discretion if doing so is in the best interests of
the State.

{h) Transfer of Upland Property 
If this Lease is issued in conjunction with littoral property, Lessee shall notify Lessor prior to sale or 
transfer of title to the upland property. Lessee shall notify the proposed upland parcel purchaser of this 
Lease. 

12. DEFAULT AND REMEDIES
(a) Default

{l) All covenant,; and agreements contained in this Lease are declared to be conditions to this Lease.
Should Lessee fail to perfom1 any covenant, condition, or agreement contained in this Lease and the 
Breach is not cured within 30 days after written notice of the Breach is served on Lessee by Lessor, 
then Lessee shall be in Default under this lease. 

(2) If the Breach is not capable of being cured by payment to Lessor or a third party, and the Breach
cannot be cured to Lessor's satisfaction within 30 days, then Lessee must commence the cure within
30 days, diligently pursue performance of the cure, and complete the cure within a reasonable time as
approved by Lessor. Lessee shall submit a written plan to Lessor within 30 days stating the necessary
actions and estimated time to complete the cure.

(3) Should Lessee Breach any term, covenant, or condition of this Lease under this Paragraph l2(a) above
three times in any 365-day period, the third Breach will be a Default under this Lease and Lessor will
be entitled to immediately terminate this Lease and/or take other appropriate action. Lessor will
provide written notice of each Breach, and provide written notice that future Breaches will constitute
immediate Default with no cure period.

(b) Remedies
( l) On Lessee's Default of this Lease and upon providing notice of termination, Lessor may re-enter the

Lease Premises, remove all persons and property, and recover from Lessee all amounts to which
Lessor is entitled pursuant to Section 1951.2 of the California Civil Code, or any other provision of
Jaw, including any necessary Repair, remediation, or removal oflmprovements

(2) Should Lessee abandon the Lease Premises before the expiration of the Lease's term, Lessor may
continue this Lease in effect by not terminating Lessee's right to possession of the Lease Premises, in
which event Lessor shall be entitled to enforce all Lessor's rights and remedies under this Lease,
including th.e right to recover the rent specified in this Lease.

13. QUITCLAIM
In the event this Lease is terminated prior to expiration, Lessee shall deliver a quitclaim of all rights under this
Lease to Lessor on request. Lessee shall execute and deliver such quitclaim to Lessor in a form provided by
Lessor. Should Lessee fail or refuse to deliver such a release, Lessor may record a written notice reciting such
failure or refusal. This written notice shall, from the date of its recordation, be conclusive evidence against
Lessee of the termination of this Lease and all other claimants.
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14. HOLDING-OVER
(a) This Lease terminates without further notice at the end of its tem1. Lessee's failure to remove

Improvements, restore the Lease Premises, and/or surrender possession of the Lease Premises at the
expiration or sooner tennination of this Lease shall not constitute a renewal or extension and shall not give
Lessee any rights in or to the Lease Premises or any part thereof.

(b) Lessor may, in its sole discretion, choose to accept rent for the Lease Premises instead of immediately
taking legal aclion to recover possession of the Lease Premises. IfLessee holds over and continues in
possession of the Lease Premises after termination of this Lease, Lessee's continued occupancy of the
Lease Premises shall be deemed merely a tenancy from month-to-month and Lessor may set a minimum
rent of 150% of one-twelfth (1/12) of the total compensation for the most recent year paid, subject to all the
terms and conditions contained in this Lease. Rent will be due each and every month thereafter until the
tenancy is terminated in a manner provided by law.

15. ADDITIONAL PROVISIONS
(a) Waiver

(I) Other than the failure to pay the particular rent accepted, Lessor's acceptance of rent shall not be
considered a waiver of any rights under this Lease, any provision of this Lease, or of any preexisting
Breach of this Lease, regardless of Lessor's knowledge of the preexisting Breach at the time rent is
accepted.

(2) The failure or delay of either party to exercise any right or remedy shall not be construed as a waiver of
such right or remedy or any Breach by the other party. Lessor's waiver of any Breach by Lessee shall
not constitute a continuing waiver or a waiver of any subsequent Breach.

(b) Time
Time is of the essence for this Lease and each and all of its terms, covenants or conditions in which
performance is a factor.

(c) Notice
All notices required to be given under this Lease shall be given in writing, sent by U.S. Mail or other
ground delivery mail service with postage prepaid, to Lessor at the offices of the State Lands Commission,
currently at I 00 Howe Avenue, Suite l 00-South, Sacramento, CA 95825-8202; and the Lessee at the
address specified in this Lease. Lessee shall give Lessor notice of any change in its name or address.

(d) Consent
Where Lessor's consent is required under this Lease, Lessor's consent for one transaction or event shall not
be deemed to be a consent to any subsequent occurrence of the same or any other transaction or event.

(e) Changes
This Lease may be terminated and its tem1, covenants, and conditions amended, revised, or supplemented
only by mutual written agreement of the parties.

(f) Successors
The tem1s, covenants, and conditions of this Lease shall extend to and be binding upon and inure to the
benefit of the heirs, successors, and assigns of the respective parties

(g) Joint and Several Obligation
If more than one Lessee is a party to this Lease, the obligations of the Lessees shall be joint and several.

(h) Captions
The section and paragraph captions used in this Lease are for the convenience of the parties. The captions
are not cont.rolling and shall have no effect upon the construction or interpretation of this Lease.
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(i) Severability
If any term, covenant or condition of this Lease is determined by a court of competent jurisdiction to be
invalid or unenforceable, the remainder of this Lease shall not be affected thereby, and each term and
provision of this Lease shall remain valid and enforceable to the fullest extent permitted by law.

U) Representations
Lessee agrees that no representations have been made by Lessor or by any person or agent acting for
Lessor. Lessor and Lessee agree and acknowledge that this document contains the entire agreement of the
parties, that there are no verbal agreements, representations, wan-anties or other understandings affecting
this Lease, and Lessor and Lessee, as a material part of the consideration of this Lease, waive all claims
against the other for rescission, damages, or otherwise by reason of any alleged covenant, agreement or
understanding not contained in this Lease.

(k) Gender and Plurality
In this Lease, the masculine gender includes both the feminine and neuter, ancl the singular number
includes the plural whenever the context so requires.

(I) Survival of Certain Covenants
All covenants pertaining to insurance, indemnification, restoration obligations, Breach, Default, and
remedies shall survive the expiration or earlier termination of this Lease until Lessee has fulfilled all
obligations to restore the Lease Premises as required by this Lease.

(m) Counterparts
This agreement may be executed in any number of counterparts and by different parties in separate
counterparts. Each counterpart when so executed shall be deemed to be an original and all of which
together shall constitute one and the same agreement.

(n) Delegation of Authority
Lessor and Lessee acknowledge Lessor as defined herein includes the Commission Members, their
a ltemates or designees, and the staff of the Commission. The ability of staff of the Commission to give
consent, or take other discretionary actions described herein will be as described in the then-current
delegation of authority to Commission staff. All other powers are reserved to the Commission.

[Remainder of page left intentionally blank] 
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STA TE OF CALIFORNIA - STA TE LANDS COMMISSION 

LEASE NO. PRC q, lte> l . \
This Lease shall become effective only when approved by and executed on behalf of the 

State Lands Commission of the State of California and a duly executed copy has been delivered 
to Lessee. The submission of this Lease by Lessor, its agent, or representative for examination 
by Lessee does not constitute an option or offer to lease the Lease Premises upon the terms and 
conditions contained herein, or a reservation of the Lease Premises in favor of Lessee. Lessee's 
submission of an executed copy of this Lease to Lessor shall constitute an offer to Lessor to lease 
the Lease Premises on the tenns and conditions set forth herein. 

IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the date hereafter 
affixed. 

LESSEE: 
POINT BUCKLER CLUB, LLC 

Jol weeney 

Title 'f!]Ut14� 
Date: di ?f (Lr-

- ·r 7

See ,4rtn1·hetJ 
Ni:;tary Certificate 

ACKNOWLEDGEMENT 

LESSOR: 
STATE OF CALIFORNIA 
STATE LANDS COMMISSION 

By:--tt-
�

-· �__,,.,,......_
·.

f a.. 
Title: 

Date: 

Land -�Otvlslon 

MAR O 5 2015 
---------

This Lease was authorized by the 
California State Lands Commission on 

(Month Day Year) 

Calendar Item __ 4
_._,.
5�-
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CIVIL CODE§ 1189 
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·
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' 
A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is au ached, and not the l171thfulness, accuracy. or validity of that document. 

--···- ··-····-····· ......... -·-·······-·-·
- --·----�

State of California 

County of Contra Costa 

On _c� .. � .. ��-'.=l '>Ly � , 20 .. J.� before me. T. Herley, Notary Public personally appeared

cJt>kiL 6w �vit:-y.. ___________ ._=_::::::..-=--·----�---==:,.,-::,.-:,,,�
=

===::::.,= 

who proved to me on the basis of satisfactory evidence to be the personW whose nameti:) is/� 

subscribed to the within instrument and acknowledged to me that he/sk/Oley executed the same 

in his/1.kl.'/t},eir authorized capacity(i'&s:), and that by his/h\u-/th� signature(� on the instrument the 

person(� or the entity upon behalf of which the person(a} acted, executed the instrument. 

T.ttERLef
NOTARY PUBUC - CALIFORNIA 
MY COMMISSION t 1939593 

EXPIRES: July 1, 2015 
Contra costa Co 

seal 

A Utwlwtl <loc1w1<,11t 
btmrs ,•ml>m;snwnt 

I certify under PENALTY OF PERJURY under the laws 

of the State of California that the foregoing paragraph is 

true and correct. 

OP170NAl,JNFORMATI0N 
Although the infonnation in illis section is not required by law, it could prevent fraudulent removal and reattachment of this 
acknowledgment to an unauthorized document and may prove useful to persons relying on the attached document 
DESCRIPTION OF ATTACHED DOCUMENT 

TitleorTypeofDocument:�

f. 
� ....... fuVl$1QJ1...,S_-___ 1Zu:,��Ol1.E!l ... _. u$'(...- _

Document Date: __fl_"l::/_v._!f._j_}..:;;>. ___ ·-····························- ---·········--- Number of Pages: f> -··-·-
CAPACITY(ms) CLAIMED BY SIGNER(s) 

, · Signer 1 

I Name:_········ 
i o Individual

o Corporate Officer
oPanner

! '1 OAlto�:�� F���:::_
"ll

-
'ng

_
: 

I
. o Trustee

oOther 
L.----····· .. -.................. _. ____ .... ______ ··-·····-······ 

Sigµer 2 

Name: 

o Individual .. ·---···-·
·-···-·

·
-·· 

I 
o Corporate Officer i 
o Partner i 

o�'.�:::�� .. F=
t
��:=�:

nti
��: I

I ��:�
e I 

··--·-·-· .. ·················-.. ----""��--- ·,-�-:J

. Sigµer 3 

Name: 
o Individual
o Corporate Offic{:r
oPartner
o Attomey In Fact - Representing:



EXHIBIT A 

W26810 

LAND DESCRIPTION 

A parcel of tide and submerged land situate in the bed of Annie Mason Slough, Suisun 
Bay lying adjacent to Swamp and overflowed Land Survey 365 patented September 13, 
1884, County of Solano, State of California and more particularly described as follows: 

All those lands underlying an existlng uncovered floating boat dock, gangway 
walkway and five wood pilings lying adjacent to that parcel described in Exhibit A 
of that Grant Deed, recorded October 27, 2014 In Document No. 201400082755 
in Official Records of said County. 

TOGETHER WITH any appllcable Impact Area{s). 

EXCEPTING THEREFROM any portion lying landward of the ordinary high water mark of 
the west bank of said slough. 

Accompanying plat is hereby made part of this description. 

END OF DESCRIPTION 

Prepared 11/24/2014 by the California State Lands Commission Boundary Unit. 
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JOI-IN BR1SCOE (053223) 
LAWRENCE S. BAZEL (114641) 
BRISCOE lvBSTER & BAZEL LLP 
155 Sansome Street, Seventh Floor 
San .Francisco, CA 94104 
Tel (415) 402-27013 
Fax (415) 398-5630 
jhriscoe@briscoelaw.net 
lbazcl@briscoclaw ,net 

Attorneys for Plaintiff 
POINT BUCKLER CLUB. LLC 

ENDORSED FILEDOlerlc Qt �IJ aup•tlQI' Oa1u1 

DEC 18.2015 
J.WOOD

Bv���-·. ..�-. .,.:i::,m; ••J��-- -

I• ,I, ,I 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SOLANO 

POINT BUCKLER CLUB, LLC, 

Petitioner and Plaintift: 

v. 

BRUCE H. WOLFE, Executive Officer of the 
Califomja Regional Water Quality Control Hoard, 
San Francisco Bay Region; CALIFORNIA 
REGJ.ONAL WATER QUALITY CONTROL 
BOARD

t 
SAN FRANCISCO BAY REGION; 

and DOES 1 through 20; 

Respondents and .Defendants. 

No. rcso46410· 

PETITION FOR WRIT OF MANDA TE 
AND 
COMPLAINT FOR INJUNCTIVE AND 
DECLARATORY RELIEF 

ASSIG�DT�cca'f 
JUDGE- tJO 
"FOR ALL PURPOSES

INTRODUCTION 

1. Point Buckler Club, LLC ("Plaintifl" or tl1c "Club") owns a small island, o:ften called

"Point Buckler", in Suisun Marsh. Point Buckler has been used as a dnck. club sjnce at least the 

1940s, although in recent years the bbmd has fallen into disrepair. Plaintiff wants to rejuvenate the 

duck club. 

2. Nearly all of the interior of Point Buckler is above high tide, h> order to use the

island as a duck club, water has to be pnmped onto the island and held at a level above high tide by a 

levt:e system. In 2014t Plaintiff did work (lhe ··work") to repair and maintain that levee system. 

Material wt,s ex.cavaterl from an interior dilr.:h and placed on th�1 existing levee or, where part of the 

levee system had been breached or eroded away, in the breach or in an appropriate area above the 



1 debris line. 

3. The Work was done in accordance with the individual management plan that had2 

3 

4 

5 

6 

been prepared for the island (the "Plan") and certified by the San Francisco Bay Conservation and 

Development Commission ("BCDC") as being in conformity with the Suisun Marsh Preservation 

Act. 

4. Nevertheless, in September 2015, the California Regional Water Quality Control

7 Board, San Francisco Bay Region (the "Regional Board"), and Bruce H. Wolfe, in his capacity as 

8 Executive Officer of the Regional Board Gointly "Defendants"), issued Cleanup and Abatement 

9 Order No. R2-2015-0038 (the "Order") to stop and undo the Work. The Order requires the Club to 

10 submit a "Corrective Action Workplan" (the "Workplan"), now due on January 1, 2016, that is 

11 "acceptable to the Regional Water Board Executive Officer" and "that includes the following": 

12 A workplan proposal for corrective actions designed to: (a) restore tidal circulation to 
all of the tidal channels and interior marsh habitat that existed prior to the 

13 Discharger's levee construction activities; and (b) provide compensatory mitigation 
habitat to compensate for any temporal and permanent impacts to the functions and 

14 values provided by the impacted wetlands, tidal marshlands, and drainage channels 
impacted by the Discharger's levee construction, vegetation removal, and other Site 

15 development activities. 

16 5. This provision, if implemented, would prevent Plaintiff from maintaining duck ponds

17 on the island or otherwise operating the island as a duck club. 

18 6. Plaintiff have asked Defendants to extend the deadline of January 1, 2016 so that

19 talks may continue about the need for this provision, but Defendants have refused to extend the 

20 deadline. 

21 7. Due process requires a government agency to hold a hearing before, or in some cases

22 after, depriving a person of a property interest. Here, Defendants have refused to hold any hearing, 

23 and have therefore violated the due-process protections of the United States and California 

24 Constitutions. 

25 8. Due process also requires that a person receive a fair hearing. When a government

26 agency is the decision maker, it must separate its decision-making functions from its prosecutorial 

27 functions, and prohibit ex parte communications between the two groups. Here Defendants did not 

28 separate its decision-making from its prosecutorial functions, and allowed ex parte communications 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

.14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

between the two groups, thereby violating the due-process protections of the United States and 

California Constitutions. 

9. The Suisun Marsh Preservation Act provides for the protection of duck clubs, and it

requires state agencies, including the Regional Board, to act consistently with its provisions. By 

ordering Defendants to take action that would prevent the island from being used as a duck club, 

Defendants acted inconsistently with, and thereby violated, the Suisun Marsh Preservation Act. 

10. The Suisun Marsh Preservation Act gives primary responsibility for the lands at issue

to the California State Lands Commission. Defendants violated this act by not even consulting with, 

much less giving primary responsibility to, the State Lands Commission. 

11. The Porter-Cologne Act gives the Regional Board authority to issue cleanup and

abatement orders in some situations in which there is a discharge of"waste". The Work was not a 

discharge of waste. The Regional Board therefore exceeded its authority in violation of the Porter

Cologne Act. 

12. The Regional Board's authority to issue cleanup and abatement orders is limited to

situations in which the discharge of waste creates a condition of pollution. Here the Work did not 

create a condition of pollution. The Regional Board therefore exceeded its authority in violation of 

the Porter-Cologne Act. 

13. Because of these violations, and others, Plaintiff have filed a petition (the "State

Board Petition") with the State Water Resources Control Board (the "State Board"), which has 

authority to review decisions of the Regional Board. Plaintiff asked the State Board to stay the 

Order, and to act on that request by October 30, 2015. The State Board has not ruled on the stay 

request or the petition. 

14. Because the State Board has not acted on the stay request, Plaintiff requests that this

Court stay the Order pending the State Board's decision on the Petition. 

15. If the State Board dismisses or denies the Petition, Plaintiff requests that this Court

set aside the Order and issue a writ of mandate and other injunctive and declaratory relief. 

16. 

PARTIES 

The Club is a California limited liability company authorized to do business in 

3 
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2 

3 

4 

5 

6 

California. 

17. Bruce H. Wolfe is the Executive Officer of the Regional Board.

18. The Regional Board is an agency of the State of California.

19. The true names of Does 1 through 20 are unknown to Plaintiff, who therefore sue

them under these fictitious names. Plaintiff are informed and believe that each of the Does is 

responsible in some manner for the events that give rise to this suit, and are liable in some manner 

7 for those events. 

8 JURISDICTION AND VENUE 

9 20. A superior court has jurisdiction over claims brought under Code of Civil Procedure

10 ("CCP") § 1094.5, Water Code§ 13330, and CCP § 1085. 

11 21. Venue is proper in the County of Solano under CCP § 392(a)(l) and under CCP § 393

12 because Point Buckler is located in Solano County, California. 

13 ADDITIONAL FACTS 

14 22. Point Buckler has been known by other names, including Annie Mason Point.

15 23. According to aerial photographs, the levee system at Point Buckler was in place by

16 1940. Levee systems are used by duck clubs to control the depth of water for the purposes of 

17 growing selected plants that provide food for ducks and other waterfowl, and to provide habitat for 

18 ducks and other waterfowl. 

19 24. In the 1970s, the California Legislature Acted to protect the Suisun Marsh. In 1974,

20 it directed BCDC and the California Department of Fish and Game to prepare the Suisun Marsh 

21 Protection Plan "to preserve the integrity and assure continued wildlife use" of Suisun Marsh. 

22 25. The Suisun Marsh Protection Plan, which was published in 1976 and updated in

23 2007, emphasizes the importance of duck clubs to Suisun Marsh. It notes that duck clubs "are a vital 

24 component of the wintering habitat of waterfowl migrating south". 

25 26. In 1977, the Legislature enacted the Suisun Marsh Preservation Act, which directs

26 BCDC to implement the Suisun Marsh Protection Plan. The Suisun Marsh Preservation Act 

27 exempts from its permitting requirements work specified by an individual management plan certified 

28 by BCDC. 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

27. According to documents obtained from BCDC, the Plan was prepared in the 1980s.

According to BCDC, the Plan was certified by BCDC in accordance with the Suisun Marsh 

Preservation Act. 

28. The Plan specifies that the levees at Point Buckler would be maintained and repaired.

29. In the 1980s, the California Department of Water Resources ("DWR") prepared an

environmental impact report ("EIR") in support of its plans to divert water from the Sacramento-San 

Joaquin Delta to areas south of the Delta. These diversions, the EIR recognized, would tend to raise 

the salinity level in the Suisun Marsh, which would harm duck clubs there. In mitigation, DWR 

identified several projects to assist the duck clubs. One of those projects was the installation and 

maintenance of a pump on Point Buckler. This pump would assist in the flooding of the island and 

the maintenance of appropriate salinity levels for duck-friendly vegetation. 

30. A pump was installed at the island, along with a generator to power it, but the pump

and generator are no longer operable. 

31. In 2014, after the Work was done, several agencies raised concerns about whether it

was done in accordance with all applicable requirements. Because of these concerns, the Club has 

not proceeded with the additional work needed for the duck club, which would include discing the 

soils, planting vegetation that would provide food for the ducks, installing a new pump, and flooding 

parts of the island. 

32. In September 2015, the Regional Board issued the Order. The Order specifies,

among other things, that the W orkplan be submitted. 

33. The cost and effort required to prepare and implement this workplan would be

substantial. Third parties would need to be hired. Depending on how Defendants interpret the 

Order, the work required to prepare and implement the Workplan could have a cost or value 

exceeding $100,000, and even $1,000,000. 

34. Mitigation habitat in Suisun Marsh costs hundreds of thousands of dollars per acre.

35. Plaintiff has sold memberships in the Club with the intent that the island would be

used as a duck club, as it has in the past. The Work was done to repair and maintain the facilities 

needed for a duck club. The Workplan would prevent Plaintiff from using the island as a duck club. 

PETITION AND COMPLAINT 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

36. The Order specifies that the Workplan shall be submitted by November 1, 2015.

Defendants have since extended that deadline to January 1, 2016. 

37. In October and again in November, Plaintiff met with Defendants, provided a copy of

the Petition, submitted additional written information, and explained that the Work was consistent 

with the Suisun Marsh Preservation Act and other applicable law. 

38. On December 1, 2015, Plaintiff wrote Defendants and requested an additional

extension of time. On December 9, 2015, Defendants denied that request and refused any extension 

of the deadline. 

39. Before issuing the Order, the Regional Board did not hold a hearing of any sort in

which Plaintiff was present. After the Order was issued, Plaintiff twice requested, in writing, that 

the Regional Board hold a hearing, and both times the Regional Board refused. 

40. Regional Board staff have informed Plaintiff that before issuing the Order the

Regional Board assembled a prosecution team and an advisory team. 

41. The prosecution team communicated with the advisory team about the substance of

the Order, before the Order was issued, at times when Plaintiff was not present. 

42. The State Water Resources Control Board ("State Board") is authorized to review

actions of the Regional Board. A timely petition (the "Petition") was filed with the State Board 

requesting review of the Order and asserting that the Order violated the due-process requirements of 

the United States and California Constitutions, as well as many other provisions of law. The State 

Board has informed Plaintiff that the Petition will be dismissed on January 10, 2016, unless specified 

events take place. 

43. The Petition requested that the State Board grant a stay of the Order, and that the

State Board act by October 30, 2015. The State Board has not acted on the stay request. Plaintiff has 

exhausted its administrative remedies. 

44. 

45. 

FIRST COUNT 

(Due Process) 

Plaintiff incorporates by reference paragraphs 1 through 43 above. 

Due process principles require reasonable notice and opportunity to be heard before 
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governmental deprivation of a significant property interest. 

46. The Order deprives Plaintiff of significant property interests, including the use and

enjoyment of its property, and of substantial amounts of money. 

47. Defendants did not hold an adjudicatory hearing before issuing the Order.

48. Defendants did not hold an adjudicatory hearing after issuing the Order.

49. Defendants have violated due process by not holding an adjudicatory hearing before

7 issuing the Order. 

8 50. Defendants have violated due process under Federal and California law by not

9 holding an adjudicatory hearing soon after issuing the Order. 

10 51. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

11 declaratory relief. 

12 SECOND COUNT 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

52. 

53. 

(Due Process and California Administrative Procedure Act) 

Plaintiff incorporates by reference paragraphs 1 through 51 above. 

When an administrative agency conducts adjudicative proceedings, the constitutional 

guarantee of due process of law requires a fair tribunal. 

54. Consistent with these due-process requirements, the California Administrative

Procedure Act generally prohibits ex parte communications and requires internal separation of 

functions. 

55. Defendants have informed Plaintiff that a prosecution team and advisory team were

created for the Order. 

56. Defendants allowed, and engaged in, ex parte communications between the

prosecution team and advisory team about the substance of the Order before and after the issuance of 

the Order. Plaintiff was not present during these communications. 

57. Defendants did not internally separate the Regional Board's prosecution and advisory

functions before and after issuing the Order. 

58. Defendants have violated due process under Federal and California law, and the

California Administrative Procedure Act, by allowing and engaging in ex parte communications 
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1 between the prosecution team and advisory team before and after the issuance of the Order. 

2 59. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

3 declaratory relief. 

4 THIRD COUNT 

5 (Void For Vagueness Or Lack Of Authority) 

6 60. Plaintiff incorporates by reference paragraphs 1 through 59 above.

7 61. The void-for-vagueness doctrine requires that a penal statute define the criminal

8 offense with sufficient definiteness that ordinary people can understand what conduct is prohibited 

9 and in a manner that does not encourage arbitrary and discriminatory enforcement. 

10 62. The Order relies on penal statutes and specifically threatens penal liability.

11 63. To the extent these statutes authorize an Order requiring reports subjectively

12 "acceptable" to a single person, they are unconstitutionally vague as applied. If the statutes 

13 themselves do not authorize subjectively acceptable reports, then the Executive Officer did not have 

14 authority to issue the Order. 

15 64. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

16 declaratory relief. 

17 FOURTH COUNT 

18 (Suisun Marsh Preservation Act: Conformity Requirement) 

19 

20 

21 

22 

23 

65. Plaintiff incorporates by reference paragraphs 1 through 63 above.

66. The Suisun Marsh Preservation Act imposes a judicially enforceable duty on state

agencies to comply with, and to carry out their duties and responsibilities in conformity with, that act 

and the Suisun Marsh Protection Plan. 

67. The Order violates this requirement because it is not in conformity with the act and

24 the plan. The plan concludes that duck clubs are a "unique resource" and "a vital component of the 

25 wintering habitat for waterfowl migrating south". It says that duck clubs should be encouraged, and 

26 that land and water areas should be managed to provide "habitat attractive to waterfowl" and to 

27 improve "levee systems". 

28 68. The act specifies that individual management plans should be prepared for each duck

8 
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8 

9 

10 

club, and that development consistent with an individual management plan can be implemented 

without a marsh development permit. 

69. The Order concludes that the improvement oflevees at the property is a condition of

pollution-even though the Suisun Marsh Protection Plan specifically says that land and water areas 

should be managed to improve "levee systems", and the individual management plan specifically 

calls for levee repair and maintenance at this very island. 

70. The Order requires that tidal circulation be restored, even though the individual

management plan calls for seasonal flooding, which would require levees that prevent tidal 

circulation. 

71. Because the Order would prohibit actions that the Suisun Marsh Preservation Act and

11 Suisun Marsh Protection Plan specifically call for, the Order is not "in conformity" with the Suisun 

12 Marsh Preservation Act and Suisun Marsh Protection Plan. 

13 72. The Order therefore violates the Suisun Marsh Preservation Act.

14 73. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

15 declaratory relief. 

16 FIFTH COUNT 

17 (Suisun Marsh Preservation Act: Primary Responsibility Requirement) 

18 

19 

74. 

75. 

Plaintiff incorporates by reference paragraphs 1 through 73 above. 

The Suisun Marsh Preservation Act specifies that the State Lands Commission shall 

20 have the primary responsibility for carrying out the management recommendations in the protection 

21 plan on lands owned by the state and under the jurisdiction, control, or supervision of the State 

22 Lands Commission, including tidelands, submerged lands, swamp and overflowed lands, and beds of 

23 navigable rivers and streams. 

24 76. Defendants have violated the Suisun Marsh Preservation Act by not respecting the

25 primary responsibility of the State Lands Commission. 

26 77. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

27 declaratory relief. 

28 
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78. 

79. 

SIXTH COUNT 

(Water Code§ 13304: Not Waste) 

Plaintiff incorporates by reference paragraphs 1 through 77 above. 

Water Code§ 13304 authorizes a regional board to issue a cleanup and abatement 

5 order only under specified conditions. 

6 80. The Order asserts that Defendants have authority under Water Code§ 13304 because

7 the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

8 discharged into waters of the State and created or threatened to create a condition of pollution. 

9 81. The material placed as part of the Work is not and was not "waste", as that term is

10 used in Water Code§ 13304 and the Porter-Cologne Act. 

11 82. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

12 declaratory relief. 

13 SEVENTH COUNT 

14 (Water Code§ 13304: Not Condition of Pollution Because Work Promotes Beneficial Uses) 

15 83. Plaintiff incorporates by reference paragraphs 1 through 82 above.

16 84. Water Code§ 13304 authorizes a regional board to issue a cleanup and abatement

17 order only under specified conditions. 

18 85. The Order asserts that Defendants have authority under Water Code§ 13304 because

19 the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

20 discharged into waters of the State and created or threatened to create a condition of pollution. 

21 86. The Porter-Cologne Act requires regional boards to prepare basin plans that identify

22 the beneficial uses of the waters within the drainage basins of the State of California. 

23 87. Defendants have prepared a basin plan (the "Basin Plan") that identifies the beneficial

24 uses of various areas of Suisun Marsh, including Grizzly Bay. 

25 88. The beneficial uses identified in the Basin Plan for the waters relevant to the Order

26 identify non-contact recreation and wildlife habitat as two beneficial uses of those waters. 

27 

28 

89. 

90. 

The Work promotes the beneficial uses of non-contact recreation and wildlife habitat. 

The Work did not create a condition of pollution because it promotes, rather than 

IO 
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harms, the beneficial uses identified in the Basin Plan for the relevant waters. 

91. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

declaratory relief. 

EIGHTH COUNT 

3 

4 

5 

6 

7 

(Water Code§ 13304: Not Condition of Pollution Because Work Authorized By Statute) 

92. Plaintiff incorporates by reference paragraphs 1 through 91 above.

93. Water Code§ 13304 authorizes a regional board to issue a cleanup and abatement

8 order only under specified conditions. 

9 94. The Order asserts that Defendants have authority under Water Code§ 13304 because

10 the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

11 discharged into waters of the State and created or threatened to create a condition of pollution. 

12 95. The Work is not a condition of pollution because it is authorized by the Suisun Marsh

13 Preservation Act. 

14 96. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

15 declaratory relief. 

16 NINTH COUNT 

17 (Water Code§ 13304: Not Condition of Pollution Because Within Corps Permits) 

18 97. Plaintiff incorporates by reference paragraphs 1 through 96 above.

19 98. Water Code§ 13304 authorizes a regional board to issue a cleanup and abatement

20 order only under specified conditions. 

21 99. The Order asserts that Defendants have authority under Water Code§ 13304 because

22 the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

23 discharged into waters of the State and created or threatened to create a condition of pollution. 

24 100. The U.S. Army Corps of Engineers has issued a permit issued under authority of

25 section 404 of the federal Clean Water Act ( a "Section 404 Permit") known as "Regional General 

26 Permit 3" or "RGP3". 

27 101. RGP3 is a general permit for, among other things, work done to maintain levees at

28 duck clubs in Suisun Marsh. 
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21 
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102. Defendants have certified, in accordance with section 401 of the Clean Water Act,

that RGP3 is consistent with relevant California requirements. 

103. The Corps has also issued a general dredging permit authorizing dredging work done

by duck clubs in the Suisun Marsh, and Defendants have certified that general permit in accordance 

with section 401 of the Clean Water Act. 

104. The Work is not a condition of pollution because it comes within permits issued by

the Corps of Engineers and certified by Defendants. 

105. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

declaratory relief. 

TENTH COUNT 

(Water Code§ 13304: Not Condition of Pollution Because CEQA Mitigation Project) 

106. Plaintiff incorporates by reference paragraphs 1 through 105 above.

107. Water Code§ 13304 authorizes a regional board to issue a cleanup and abatement

order only under specified conditions. 

108. The Order asserts that Defendants have authority under Water Code§ 13304 because

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution. 

109. In compliance with the California Environmental Quality Act ("CEQA"), and in

mitigation for water diversions from the Sacramento-San Joaquin Delta, DWR has committed to 

install and maintain a pump on Point Buckler. 

110. The purpose of the pump is to assist in maintaining a duck club, and therefore duck

habitat, on Point Buckler. 

111. Implicit in this mitigation provision is the concept that Point Buckler will be

maintained as a duck club. 

112. The Work is not a condition of pollution or nuisance because it is part of a mitigation

project required by CEQA. 

113. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

declaratory relief. 
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ELEVENTH COUNT 

(Water Code§ 13304: No Jurisdiction Over Uplands) 

114. Plaintiff incorporates by reference paragraphs 1 through 113 above.

115. Water Code § 13 304 authorizes a regional board to issue a cleanup and abatement

5 order only under specified conditions. 

6 116. The Order asserts that Defendants have authority under Water Code§ 13304 because

7 the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

8 discharged into waters of the State and created or threatened to create a condition of pollution. 

9 117. The great majority of the Work was done in upland areas that are not waters of the

10 State. 

11 118. Neither Water Code § 13304, nor any other authority cited in the Order, gives

12 Defendants authority to regulate work done in areas that are not waters of the State. 

13 119. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

14 declaratory relief. 

15 

16 

17 

18 

TWELFTH COUNT 

(Water Code§ 13330: Independent Judgment On The Evidence) 

120. Plaintiff incorporates by reference paragraphs 1 through 119 above.

121. Water Code§ 13330 provides that in proceedings challenging a Regional Board

19 decision, the superior court shall use its independent judgment on the evidence. 

20 122. The Order relies on false assertions of fact, including but not limited to the assertion

21 that the Work dried up a tidal wetland. 

22 123. The Order is not supported by evidence.

23 124. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

24 declaratory relief. 

25 THIRTEENTH COUNT 

26 (Code of Civil Procedure § 1094.5) 

27 

28 

125. Plaintiff incorporates by reference paragraphs 1 through 124 above.

126. CCP § 1094.5 provides that the inquiry in proceedings such as this one shall extend to

13 
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the questions whether the respondent has proceeded without, or in excess of, jurisdiction; whether 

there was a fair trial; and whether there was any prejudicial abuse of discretion. Abuse of discretion 

is established if the respondent has not proceeded in the manner required by law, the order or 

decision is not supported by the findings, or the findings are not supported by the evidence. 

127. Here Defendants have proceeded without, or in excess of,jurisdiction.

128. There was not a fair trial.

129. There was prejudicial abuse of discretion.

130. Plaintiff is entitled to a stay of the Order, to a writ of mandate, and to injunctive and

declaratory relief. 

FOURTEENTH COUNT 

(Declaratory Relief) 

131. Plaintiff incorporates by reference paragraphs 1 through 130 above.

132. The Declaratory Relief Act (CCP §§ 1060 et seq.) provides that where there is an

14 actual controversy between the parties, a court may provide declaratory relief. 

15 133. There is an actual controversy between the parties.

16 134. Plaintiff is entitled to declaratory relief.

17 PRAYER FOR RELIEF 

18 Plaintiff respectfully requests the following relief: 

19 1. A stay of the Order;

20 2. A writ of mandamus setting aside the Order;

21 3. Preliminary and permanent injunctive relief including but not limited to an order

22 enjoining Defendants from taking action to enforce the Order; 

23 4. Declaratory relief;

24 5. Plaintiff's costs, including attorney fees,

25 6. Such other relief as the Court deems just and proper.

26 

27 

28 
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1 DATED: December 23, 2015 BRISCOE IVESTER & BAZEL LLP 

2 

�� 3 

4 
By: 

Lawrence S. Bazel 
5 Attorneys for Plaintiff 

6 
POINT BUCKLER CLUB, LLC 
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1 VERIFICATION 

2 I, JOHN SWEENEY, declare: 

3 I am the Manager of POINT BUCKLER CLUB, LLC and am authorized to execute this 

4 verification on behalf of it. I have read the attached petition and complaint and am familiar with its 

5 contents. The facts provided in the petition and complaint are true of my personal knowledge. 

6 I declare under penalty of perjury under the laws of the State of California that the statements 

7 in this verification are true and correct. 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: Decembe�..J, 2015 

iplr_ <l-e-z-
John Sweeney 



CONFIDENTIALITY AGREEMENT BETWEEN THE UNITED ST A TES 
ENVIRONMENTAL PROTECTION AGENCY AND THE SAN FRANCISCO BAY 

REGIONAL WATER QUALITY CONTROL BOARD AND THE SAN FRANCISCO BAY 
CONSERVATION AND DEVELOPMENT COMMISSION REGARDING CLAIMS 

AGAINST POINT BUCKLER CLUB LLC AND JOHN SWEENEY 

1. This Common Interest Confidentiality Agreement ("Agreement") reflects the
mutual understanding between the San Francisco Bay Regional Water Quality Control Board 
("the Regional Water Board"), the San Francisco Bay Conservation and Development 
Commission, and the United States Environmental Protection Agency ("EPA") (individually, 
"Party;" collectively, "Signatories") with respect to the sharing of otherwise confidential and/or 
privileged Information I by and among the Signatories regarding the investigation of, and
litigation relating to and/or potential civil enforcement actions, whether administrative or 
judicial, arising from violations of federal and State law by Point Buckler Club LLC and/or John 
Sweeney. 

2. The Signatories share close and common interests in the enforcement of federal
and State environmental laws at Point Buckler Island. The Signatories accordingly agree that the 
sharing of certain Information by their employees, consultants, agents, representatives, experts 
and counsel will further their common enforcement goals. Both federal and State law allow 
public agencies to share confidential and/or privileged information with other agencies that share 
a common interest in investigation and enforcement without a waiver of any otherwise 
applicable privileges, protections, immunities, or exemptions from disclosure, so that claims and 
defenses can be thoroughly investigated and prepared without giving undue advantage to the 
opposing side. This Agreement documents how the Signatories will manage and protect 
Information shared and exchanged during the course of the Signatories' investigation of and/or 
enforcement related to Point Buckler Club LLC and/or John Sweeney. 

3. Specifically, the Signatories have been consulting with one another in anticipation
of a potential enforcement action relating to Point Buckler Club LLC and/or John Sweeney for 
violations of State and federal laws, and expect consultation to continue throughout the 
enforcement process. 

4. The Signatories expect that this consultation may lead to a joint prosecution of at
least some of the claims against Point Buckler Club LLC and/or John Sweeney. 

1 "Infonnation" refers to any and all documents, materials, and communications relevant to the common regulatory
and enforcement goals of the Signatories, generated by any one of the Signatories with the expectation of 
confidentiality, and subject to one or more applicable privileges, protections, immunities or exemptions from 
disclosure, including, but not limited to, attorney-client communications, attorney work product, deliberative 
process, "common interest" privilege, fiduciary law principles, non-waiver of applicable privileges due to joint. 
prosecution, allied lawyer doctrine and any other applicable privileges and immunities or exemptions under the 
Freedom of lnfonnation Act, 5 U.S.C. § 552 et seq., or the California Public Records Act, Cal. Gov't Code §§ 6250-
6276.48, and official inforn1ation privileges. For purposes of this Agreement, Infom1ation is infonnation related to 
the Signatories' respective pre-enforcement investigations of, and/or actual enforcement actions commenced by any 
Signatory against the Point Buckler Club LLC and/or John Sweeney. Infonnation shall include infonnation 
provided by or exchanged between the Signatories prior to the execution of this agreement. Information may be oral 
or written, electronic or paper. 



5. The Signatories recognize and agree that all Information related to any
investigations regarding violations at Point Buckler Island, litigation and settlement strategy 
related to any such violations, or any other matters related to potential judicial or administrative 
enforcement actions against the Point Buckler Club LLC and/or John Sweeney are being made in 
anticipation of litigation. 

6. The Signatories do not intend through their consultations, either before or after
the initiation of litigation, to waive any privileges, such as, but not limited to, attorney-client and 
work product privileges, which would otherwise attach to any Information shared among the 
respective agencies. The Signatories specifically intend that all such privileges shall be 
preserved, and that Information shall be protected from disclosure to the Point Buckler Club 
LLC or John Sweeney or to any third party, except with respect to disclosures agreed by both 
Signatories and disclosures which are otherwise mandated by court order or pursuant to State or 
federal statutes. 

7. The Signatories further agree to consult with each other and notify each other in
writing before producing any Information relating to the Point Buckler Club LLC or John 
Sweeney whether such production is made voluntarily, in response to any discovery request, or 
pursuant to any other law, regulation or court order. Unless all other Parties consent to 
disclosure or release of the Information, any Party receiving such a request shall assert, to the 
extent authorized by law, all relevant privileges, immunities, exemptions from disclosure and 
other applicable objections to disclosure of the Information. 

8. The Signatories agree and acknowledge that the common interest privilege and
confidentiality established by this agreement is held jointly by all parties and that none of the 
Signatories is authorized to unilaterally waive the privilege with respect to any Information 
shared pursuant to this Agreement. 

9. The Signatories shall take all necessary and appropriate measures to ensure that
any person who is granted access to any Information shared pursuant to this Agreement is 
familiar with the terms of this Agreement and complies with such terms as they relate to the 
duties of such person. 

10. The Signatories agree that any Information shared pursuant to this Agreement
may not be subject to public disclosure pursuant to 5 U.S.C.A. § 552 because they are exempt 
pursuant to 5 U.S.C.A. § 552 (b)(2); (b)(4); (b)(5); and/or (b)(7) and California Public Records 
Act, Cal. Gov't Code§§ 6250-6276.48. Information otherwise admissible, discoverable or 
subject to subpoena in any proceeding shall not be rendered inadmissible, non-discoverable or 
not subject to subpoena because it has been shared under this Agreement. 

11. The Signatories agree that if documents and communications are exchanged that
are otherwise privileged, immune from disclosure or subject to another legal claim of 
confidentiality, the Party sending such documents shall identify the sender and stamp or 
otherwise mark each document as "privileged and confidential", and the Party receiving the 
documents shall take measures to ensure that the documents and communications remain 
confidential, including, but not limited to: (a) maintaining such documents in separate files, and;· 



(b) restricting access to privileged documents and information to the receiving Party's attorneys
or other legal or technical staff or consultants.

12. The confidentiality obligations established by this Agreement shall remain in full
force and effect, without regard to whether the Agreement is terminated pursuant to Paragraph 
15 and without regard to whether the Claims are terminated by final judgment or settlement. 

13. At the request and option of any Party, Information generated by that Party shall
be returned to that Party or shall be destroyed by the receiving Party, subject to any applicable 
federal and State laws mandating record-keeping. 

14. This Agreement is not meant to detract or derogate from the applicability of any
privilege or immunity that would otherwise apply under the law, nor is this Agreement intended 
to create any rights of any kind in any person or entity who is not a Party to this Agreement. 

15. Any Party may terminate this agreement subject to Paragraph 12, by notifying the
other Parties in writing of its intention to withdraw from this Agreement. 

16. Nothing in this Agreement is intended to alter each Party's responsibility to bear
its own costs in any future litigation, or to impose any additional financial obligations or 
commitments on the Signatories, nor do the Signatories assume any affirmative duty to disclose 
any Information to the other Party or any other entity, except as otherwise required by law. 

17. This Agreement is intended to be executed on separate signature pages.

THE UNDERSIGNED PARTIES enter into this Agreement: 

FOR THE US ENVIRONMENTAL PROTECTION AGENCY: 

Date Sylvia ua , Regional Counsel 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
75 Hawthorne Street (ORC-1) 
San Francisco, CA 94105 
Phone: (415) 972-3936 
E-mail: Quast.Sylvia@epa.gov



THE UNDERSIGNED PARTIES enter into this Agreement: 

FOR THE REGIONAL SAN FRANCISCO BAY WATER QUALITY CONTROL 
BOARD: 

Date 
ll/Jo/1S: � .. \ �27C. { LL-i 

Tamarin E. Austin 
Attorney IV 

�} 

£(2t�'i.� 

State Water Resources Control Board for 
California Regional Water Quality Control 
Board, San Francisco Bay Region 
Office of Chief Counsel 
1001 I Street, 22°d Floor 
Sacramento, CA 95819 



THE UNDERSIGNED PARTIES enter into this Agreement: 

FOR THE SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT 
COMMISSION: 

�e>-z-.. t/. 20/?-
Date ;:�� 

Staff Counsel III 
San Francisco Bay Conservation 
and Development Commission 
455 Golden Gate Avenue, Suite 10600 
San Francisco, CA 94102 

Phone: (415) 352-3610 

Fax: (415) 352-3606 

E-mail: john.bowers@bcdc.ca.gov
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